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THE action of the House of Repre- 


sentatives, on February gth, in recom- 
mitting to the committee on rules, the 
rule setting apart that day for the con- 
sideration of the Andrew-Cate bill, shows 
that no measure respecting silver pur- 
chases will pass at this session of con- 
gress, and the subject will be one for the 
incoming administration. Meanwhile, 
gold exports continue from the port of 
New York, and the balance of treasury 
gold, over the $100,000,0ov0 reserved, 
has fallen so low—below ten millions— 
that the government has had to replenish 
its stock by exchanges of paper legal ten- 
ders for gold, with New York bankers. 
Talk is current that the secretary of the 
treasury will issue bonds to increase the 
gold supply, and a measure has been 
introduced and is pending in the senate 
to authorize the treasury, in case of ne- 
cessity for the maintenance of specie re- 
sumption, to issue 3 per cent. five-year 
bonds, The secretary of the treasury, 


No. 4. 


of course, has this power of issue al- 
ready under the act of 1875, authorizing 
the issue of four per cent, bonds to run 
thirty years, 4's torun fifteen years, or 
fives to run ten years. 

The however, 
would empower the secretary to make 


pending resolution, 
the issue, if necessary. on terms more 
Whether 
Secretary Foster, or the incoming sec- 
retary, Carlisle, will find it necessary to 
take this step remains to be seen. 

The generally-expressed sentiment is 
that the cause of the gold outflow at 
this time, is the silver purchase law, and 
with that repealed, it is predicted that 
exports will cease. But it is an inter- 
esting inquiry how much of the outflow 
is due to this cause, and whether other 
and more potent causes do not exist? 
Not a few express the opinion that the 
chief reasons for gold exports are to be 
found in causes other than the return 
of American securities by European 
holders alarmed at the prospect of silver 
payment. Suggestions of reasons are 
that the American people have been im- 
porting too many luxuries of late, cre- 
ating a trade balance against us which 
must be paid for in gold. Then, an- 
other reason not always taken into ac- 
count, is that the entire carrying trade 
between here and Europe is done in 
foreign bottoms; and the yearly freight 
bills which American shippers have to 
pay go into foreign pockets. This item 


favorable to the government. 
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of freight must amount tu an enormous 
sum, yearly, and itis not included in bal- 
ance of trade statistics. Dividends and 
interest earned here and shipped abroad 
to foreign holders of securities also con- 
tribute to swell the outgo. In short, to 
arrive*at a correct understanding of the 
phenomena underlying gold exports, 
involves much patient study, research 
and thought. Mere superficial investi- 
gations and conclusions are valueiess 
and erroneous. Certain it is that our 
gold does not go away, except for value 
received. 


A DEPOSITOR who seeks by deception 
and fictitious credit to bolster up the 
standing of an insolvent bank, should 
have no right to complain, if affairs so 
shape themselves that the fictitious credit 
which he issues in aid of the bank, de- 
velops into an actual obligation. 


And 
yet a depositor, guilty of an act of 
this character, has carried his appeal for 
relief through the successive Pennsylva- 
nia courts, only to be beaten at every 
stage, including, now, the supreme 
court of the state.* The facts and out- 
come of the case are worthy of brief 
mention. 

Along in the latter part of 1883, the 
Penn Bank of Pittsburg was in financial 
difficulties. On the last day of Decem- 
ber, 1883, Riddle, the president, told 
Jacob H. Walters, a depositor, that an 
auditing committee was to examine into 
the condition of the bank on the follow- 
ing day; and that, to swell the assets, 
he wished Walters to draw checks on 
the Central Bank in favor of the Penn 
Bank for $77,425. To balance thissum, 
Walters was to draw checks upon the 
Penn Bank in favor of the Central Bank 


* Penn. Bank's Estate; Walters’ Appeal; Nov. 11, ’92 
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for the same amount. This Walters 
did. The result of the transaction was 
to swell the Penn Bank’s assets at once, 
while the checks upon that bank would 
not appear on the other side of the 
ledger until they were returned from the 
clearing house. Meantime, the audit 
was made, the committee deceived, the 
directors misled as to the actual condi- 
tion of the bank, and lulled into a mis- 
taken sense of security. 

The checks in favor of the Penn Bank 
were not credited to Walters, but it 
seems that one of the checks drawn upon 
the bank for $43,225 was charged up to 
him. While Walters had an actual bal- 
ance of about $33,000, the charging of 
this check would make him appear in- 
debted to it for over $9,000. Walters’ 
claim against the assignee of the bank 
was for the balance in his favor, which 
he sought to establish by showing the 
circumstances and having the $43,225 
check dropped from his account. 

The auditor before whom the claim 
was heard, rejected it for the following 
reasons. 

1. If Walters’ position was sustained 
by the weight of evidence, nevertheless 
as the transaction was a fraud upon the 
directors and creditors of the bank, 
public policy would forbid his setting it 
up in his own behalf, to establish the 
fact that the books did not show the 
true state of the account. 

2. The account was stated in his bank 
book 1884, but Walters made no 
effort to correct the mistake or assert his 
claim against the bank until 
Hence it was out-lawed. 

3. If both these positions failed, the 
auditor was not able to say as matter of 
fact, that the check had been improper- 
ly charged, or that he had not received 
credits to balance it in his account with 
the bank. 


in 


18g. 
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The supreme court of Pennsylvania 
affirms the rejection of Walters’ claim 
upon the second and third grounds 
which, they say, are conclusive of the 
case, even if the first conclusion be 
doubtful, which point they do not con- 
sider or decide. 

This record illustrates one of the 
many underhand in which at- 
tempts are made to temporary 
credit to shaky concerns, and the inevi- 


ways 
give 


table outcome, disaster to the wrong- 
doer. 


ATTENTION is invited to the article on 
‘Bank Consolidation,” by Mr. F. W. 
Hayes, of Detroit, supplementary to a 
former article on the same subject, pub- 
lished last July. These articles present 
a carefully thought-out plan by which 
much of the competition now existing 
between banks to their mutual disad- 
vantage may be done away with, by the 
combination of a number of banks in the 
principal cities of the country in such 
away as to secure the benefits of co- 
operation; the plan contemplating the 
organization of a large and strong cen- 
tral corporation, or syndicate, which 
will own a controlling interest in the 
allied banks, but each, also, to have its 
quota of local stockholders and direct- 
ors, and thus retain their influence. The 
alliance of banks, thus proposed, would 
differ from the organization of a parent 
bank and branches. In the latter, the 
profits of one branch would be off-set 
against the losses of another. But the 
proposed plan, as we understand it, 
contemplates each allied bank standing 
on its own bottom in this respect. If 
one bank loses money, while another 
makes money, the local stockholders of 
each would not be affected by the profits 
or losses of the other; while the central 
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corporation, owning a majority of the 
stock in each, would receive dividends 
from the one, and not from the other. 
The plan, it is seen, is not a partnership 
of corporations, where all would stand 
or fall together, according as profits 
were made or losses incurred, but a part 
or controlling ownership in a number of 
individual and scattered corporations, 
by a central body. 

The advantages resulting from sucha 
form of organization at once suggest 
themselves. They need not be dwelt up- 
on here, for they are fully shown in the 
articles which Mr. Hayes has written. 
It remains to be seen whether this plan, 
so carefully worked out, will take prac- 
tical shape in an organization of a syn- 
dicate of banks in the manner proposed. 


BANKERS will note in this number the 
decision of the supreme court of Tennes- 
see involving the authority of acommer- 
cial traveler to indorse and receive pay- 
ment from the bank, of a check made 
payable to the order of the firm for 
whom he is traveling. Commercial 
travelers sometimes combine the func- 
tion of collecting with that of selling, 
and the traveling salesman in the present 
case had authority to collect as well as 
to sell. But the court's decision will be 
noted that an authority to collect confers 
no implied authority to indorse and re- 
ceive payment of a check taken in collec- 
tion; and a bank who paid a check pay- 
able to a firm, to a drummer on his in- 
dorsement of the firm’s name, per his 
own, is declared to have made an un- 
authorized payment and obliged to pay 
the amount over again, the drummer 
having failed to account, and absconded. 
The result was not changed by the evi- 
dence of a number of traveling salesmen 
to the effect that it was the usage and 
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custom of drummers who are employed 
to collect and receipt bills and accounts, 
to indorse the names of their principals 
to checks received in payment of goods. 
The usage is held not sufficiently proved, 
even if such a power could be conferred 
by usage or implication, which the court 
does not concede. Nor is the court's 
decision affected by the allegation of the 
bank (whether proved or not does not 
appear) that former checks had been 
cashed in the same way without objec- 
tion. 

The decision therefore shows to bank- 
ers the strict bounds within which a 
drummer’s authority will be confined— 
no authority being implied except such 
as is absolutely necessary to the exer- 
cise of the express authority conferred— 
and illustrates the necessity of care and 
close scrutiny of authority before grant- 
ing favors tu this very persuasive class 
of men. 

A further point discussed in the case 
is as to the bank's liability on the check 
to the real payee, it being alleged that it 
had never accepted the check. Whether 
an unauthorized payment constitutes an 
acceptance 1n favor of the real payee to 
entitle the latter to sue the bank, isa 
point on which the Tennessee and other 
courts differ. Tennessee holds, ‘‘ yes.” 
But whether liable to the payee, or only 
to the drawer, the vital point that bank- 
ers should note is that a payment upon 
such an indorsement is not authorized, 
unless express authority to indorse is 
shown, and renders the bank liable to 
pay over again, either to one or the 
other. 

In the Journat of August 15th, 1891, 
the subject of cashing checks for com- 
mercial travelers is discussed, and among 
other interesting questions considered 
is whether a drummer, indorsing his 
firm’s name, without authority, to a 
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check, per his own, will be criminally 
liable for forgery. 


In the next issue we shall open a de- 
partment devoted especially to the in- 
terests of professional accountants. The 
information published will be valuable 
to all practical bankers, who have much 
to do, in their own business, with mat- 
We will be glad to 
receive suggestions designed to increase 


ters of accounts. 


the efficiency of the new department. 


CALIFORNIA bankers will with 


interest the decision of their supreme 


note 


court upon the sufficiency of bank state- 
ments in the light of statutory require- 
ments. The statute requires two sworn 
statements twice a year, in January and 
July, one showing dona fide paid capital ; 
the other, the actual condition and value 
of the bank’s assets and liabilities, and 
where the assets are situated. If in any 
respect the requirements of the law are 
not complied with, the bank is disabled 
from suing in the courts of the state 
until full compliance. 

In the case at bar, the statement ren- 
dered by a foreign bank, having an 
agency at San Francisco, is analysed 
and held not to come up to the statu- 
tory mark. As a consequence, the bank, 
suing on a bill of exchange, is thrown 
out of court and denied redress, The 
decision will give California bankers a 
good idea of what the courts of their state 
regard as a sufficient statement, in full 
compliance with the statute, and enable 
them to determine whether in their own 
statements any possible flaw exists which 
could be seized upon as a handle of de- 
fense by a desperate debtor. 

Looking at the character of the pen- 
alty imposed, disability to sue, it is one, 
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we believe, peculiar to Calitornia, so far 
as its application to bank statements is 
concerned. Careful examination of the 
bank statement statutes of other states 
in the Union, shows no similar penalty 
elsewhere.* And further, it will be no- 
ticed, the penalty operates in the present 
case not because a statement has not been 
made, but because it is an insufficient 
one, 

The variety of penalties imposed by 
state statutes upon banks and bankers, 
for failing or refusing to make state- 
ments of condition, will be noted from 
the following instances which we cite: 
In Colorado and the District of Colum- 
bia, the directors or trustees are made 
jointly and severally liable for debts. 
in some states a fer diem fine is imposed 


the bank, during non-compliance. In 
Florida, $100 per day; Illinois, $too per 
every five days; Massachusetts and Min- 
nesota, $100 per day; Mississippi, $25 


per day; Nebraska, $50 per day. In 
some states the fine isalump sum. In 
Wyoming, imprisonment is added to 
fine for wilful refusal or neglect; and in 
some states, the bank may be proceeded 
against and dissolved. 


READERS will note a Nebraska decis- 
ion in this issue deciding that the pro- 
ceeds of a collection in the hands of an 
insolvent bank are a trust fund which 
the creditor is entitled to recover in full, 
unless he waives his right to a prefer- 
ence. In thecase before the court, how- 


*In New York, there is a disability-to-sue penalty 
imposed upon foreign corporations who do not comply 
with statutory requirements. 
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ever, the creditor did waive the right to 
preference, by filing his claim as an or- 
dinary creditor, and having it audited. 
In the last number, it will be remem- 
bered, a decision, from Michigan, was 
published involving a similar question. 
Banks are interested in questions of this 
character for occasionally a correspond- 
ent, to whom has been transmitted items 
for collection, fails and the question be- 
comes important whether full payment, 
or dividend only, is to be allotted the 
creditor, It is not in every case that 
collection proceeds are held a trust 
fund. Situations are frequent where 
the title has passed to the insolvent col- 
lecting bank, and his position is changed 
from agent or trustee to that of debtor, 
We are gathering material for an article 
which will present in detail the law, and 
its variations, on this subject. 


Tue first annual report of C. H,. 
Krumbhaar, superintendent of banking 
of the commonwealth of Pennsylvania, 
has been received, and we shall take 
opportunity in our next issue to make 
report of its principal features. Prior 
to the formation of the banking depart- 
ment, in 1891, the auditor-general’s de- 
partment was charged with the super- 
vision of banks and saving funds; while 
the examination of trust companies was 
left more particularly to the care of the 
courts. The bank department has su- 
pervison of banks, trust companies, 
saving funds and every other corpora- 
tion having the power of receiving 
money on deposit incorporated under 
the laws of Pennsylvania, 
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INEQUALITY IN THE ASSESSMENT OF BANK STOCK. 


OR years, in many of the western 
and southwestern states, it has been 
the just complaint of bankers, that in 
the assessment of their stock or capital 
for taxation, unfair discrimination has 
been made. While equality of taxation 
is commanded by state constitutions and 
is the guiding principle, in theory, the 
result in actual practice is very different, 
and bank capital is compelled, in many 
localities, to bear unequal burdens in 
the support of government. The evil 
arises not in the matter of rate ot taxa- 
tion, which may be uniform, but in the 
inequality of percentage at which bank 
and other property is assessed. To il- 
lustrate, we quote at random from ex- 
pressions of complaint upon this subject 
made at various bankers’ conventions. 
Addressing the Kansas bankers at 
Topeka in May, 1889, President John 
R. Mulvane said: 

‘*To the banks of Kansas taxation 
has become a vital matter, not that we 
are assessed too high, but that we are 
discriminated against by the under- 
valuation of other properties, and there- 
by taxed too high. In many localities 
where notes, stocks and bonds are taxed 
at par, the same owner has part of his 
property in cattle, which are taxed at 
from twenty to twenty-five per cent. of 
their value, never exceeding twenty five 
per cent., thus perpetrating a gross in- 
justice. Banks are assessed at trom fifty 
per cent. to one hundred per cent. always, 
and in these same localities other prop- 
erty is assessed at an average under 
twenty-five per cent. The fight must 
be kept up for an equality of assess- 
ment; not on a lower valuation, but 


raise all property to a fair basis, and to 
a fair value o: assessment.” 

Mr. H. H. Gardner, at the same meet- 
ing, criticising the assessment law in 
Kansas, said: 

‘‘It has no uniform application, but 
is whatever the township trustees of a 
county decide at their annual spring 
meetings. They create values and fix 
rates to suit their own ideas, and inva- 
riably strike forcibly at moneys, mort- 
gages owned at home, bank stocks, and 
all bills receivable, with a vehement and 
apparent animus, that indicates a spirit 
of class-against-class that is disastrous 
in its working results, * * * With 
lands and personal property listed at 
one-fourth of their cash value, the rate per 
cent. levied sounds terrible and paral- 
yzing. The high rates on bank stocks 
and banking capital, fifty or sixty cents 
on the dollar, which seems to be the pre- 
vailing valuation, make national banking 
in many places prohibitory,” etc. 

Similal quotations could be made 
from other states, if need be. In Texas, 
President Weeks, at the convention of 
1890, referring to the fact that a com- 
mittee on taxation had been appointed, 
said: ‘* The inequality of taxation has 
been a vexatious question, amounting to 
injustice. There is great need of laws 
regulating and equalizing assessments of 
all bankers.” 

This committee, reporting to the con- 
vention of 1891, said that they had been 
unable to obtain relief from the legisla- 
ture, and made the following sugges- 
tion: ‘‘It is believed that the most 
practical mode of obtaining relief against 
oppressive taxation upon national and 
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state banks would be that such banks 
throughout the state agree upon a uni- 
form basis of taxation for the rendition 
of their shares at, say, 6624 or 75 cents 
on the dollar of their several aggregate 
capitals and surpluses, and resist any 
higher rate.” 

These quotations are sufficient to show 
the existence, as matter of fact, of ine- 
quality in the assessment of bank and 
other property by assesssing other 
property at a much lower percentage 
of value than bank property; instead 
of assessing all property, 
at its fair cash value. 

Movements for justice in this matter 
have been, principally, upon two lines. 
Appeals to state legislatures, to remedy, 
by law, existing modes of assessment, 
so that that equality which is a constitu- 
tional privilege, and a fundamental the- 
ory of taxation, may be in fact actually 
realized. Also, resort to the courts in 
individual cases of alleged inequality. 

A very interesting decision by the 
supreme court of the United States is 
reported in this number, bearing on this 
subject of inequality of assessment, 
which should be noted by all bankers 
interested in the general question. The 
national bank act requires that the taxa- 
tion of national bank shares ‘‘ shall not 
be at greater rate than is assessed upon 
other moneyed capital in the hands of 
individual citizens” of the state. A 
national bank in New Mexico, where 
property is required to be assessed at 
its cash value, complained that while its 
own shares were so assessed, (the assess- 


uniformly, 


STOCK. 133 
ment being subsequently reduced to 85 
per cent.) all other property in the 
county was assessed at only 70 per cent. 
of its actual value, Hence the bank 
sought an injunction by reason of ine- 
quality and discrimination in the assess- 
ment, and carried the case through all 
the courts, to the highest, only to be 
beaten and an injunction refused. The 
court says that ‘‘the mere fact that 
other property happened to be assessed 
at 30 per cent. below the value, wher 
this did not come from any design or sys- 
tematic effort on the part of the county offi- 
cials, and when the plaintiff has had a 
hearing as to the correct valuation, om 
appeal before the board of equaliza- 
tion,” is not sufficient to authorize an 
injunction. The words we italicise in- 
dicate, probably, the principal defect in 
the bank’s case, although it would also 
have to be shown that other ‘‘ moneyed 
capital,” as the term is now understood, 
as distinguished from property gener- 
ally, was under-valued. 

The case of Pelton v. National Bank, 
101 U. S. 143, is valuable to notice in 
this connection. There an injunction 
was granted to a national bank, where 
it was shown ‘‘that the valuation placed 
on shares of national banks was higher 
in proportion than the valuation of 
other property, including banking capi- 
tal,"» and where it was the ‘‘aim of the 
board of county equalization to make 
the valuation higher and that their val- 
uation of national bank shares was in- 
tentionally higher than the assessed value 
returned by private banks.” 
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THE MERCANTILE COMMUNITY AND 
INSTITUTIONS. 


BANKING 


ITS RELATIONSHIP TO 


0000000-—= =~ 
An address by James G. Cannon, vice president of the Fourth National Bank, New York, before the Boston 


Boot and Shoe Club, January 18, 1893. 


The concluding portion of this address, embracing principally those 


topics covered in Mr. Cannon's former address on “ Bank Credits,” heretofore published in full in the JOURNAL» 


is omitted, 


This topic will bear a great deal of theoretical 
discussion, but I propose to treat it entirely 
from a practical standpoint. 

A bank should not be organized, nor its busi- 
mess conducted, for any one set of men or class 
of people; and no bank can be successful when 
managed exclusively in the interests of a polit- 
ical party, whether Republican, Democratic, 
Prohibitionist or Farmers’ Alliance. Neither 
can it be expected to prosper when conducted 
for the benefit of one section of the country, 
whether Eastern, Northern, Western or Southern 
States, nor when directed for the sole interests 
of any one religious denomination, whether 
Presbyterian, Catholic, Hebrew or Baptist. 

It has been said that ‘‘a good bank should 
know neither politics nor religion ;’ and I am 
‘disposed to indorse this sentiment, but do not 
misunderstand me when I state this, for 1 ama 
firm believer that every bank—and_ every 
other institution for that matter—should be 
conducted on strictly moral and Christian prin- 
ciples; but I hold that no institution should be 
run for the benefit of any one sect, any one po- 
litical party, or any one section of the country. 
A bank should endeavor to weld together the 
different classes and conditions of the commu- 
nity, so that all may contribute to its growth 
and prosperity. The real stability of a bank’s 
business lies in the mercantile community, and 
the officers of a bank should so conduct its busi- 
ness thatit will yield the greatest benefit possible 
to that class of citizens. 


THE BANK’S DUTY TO CUSTOMERS, 


The customers of a bank should always be 
treated upon a fair basis. The business of a 
bank should be conducted for the purpose of 
making money for its stockholders. Besides 
its capital stock it has the use of the money of 
depositors, and the average balance of a cus- 
tomer’s account should be the proper basis on 
which to extend accommodations. When loan- 
ing, no improper favoritism should be shown. 
The funds of many banks are monopolized in 


supplying the wants of their directors, or the 
needs of friends of the officers, and the parties 
in charge of such institutions wonder why it is 
that their banks are not more successful; but if 
they would treat depositors in a fair, straight- 
forward manner, giving them the accommoda- 
tion to which they are entitled, their banks 
would immediately grow into public favor and 
meet with success. Every man loves fair play, 
and the merchant who keeps his money in a 
bank expects to be treated with the considera- 
tion which his account entitles him to receive at 
the hands of his banker. 

He should keep his account with a bank that 
1s managed on conservative principles, so that 
he can safely depend upon itin times of peril. 
If the institution where he does business loans 
indiscriminately and not according to correct 
banking principles, no matter how good an ac- 
count he keeps, he will not get the accommoda- 
tion to which he is entitled when he most needs 
it. 

THE CUSTOMER’S DUTY TO BANK. 

On the other hand, the banker expects to re- 
ceive from the merchant the consideration to 
which he is entitled, and there are some points 
in regard to the dealings of depositors with 
their banks which I desire to bring to your at- 
tention. 

There is probably not a gentleman here thls 
evening who does not keep a bank. account, 
either individually or as a member of a firm, 
and I want to ask you if you realize what your 
bank is doing for you, and whether you have 
ever considered carefully your relations to the 
institution with which you do business. You 
will pardon me if I say that there seems to be but 
little real knowledge in mercantile circles in re- 
gard to the systems used by banks in conducting 
their business. Of course, | am aware that 
every one here this evening has a general know- 
ledge of the methods employed in conducting 
the business of a bank. I would like to inquire, 
however, of any gentleman here, if he knows or 
can tell exactly what value his account is to the 
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institution where it is kept, and what his bank 
really does for him when it undertakes to pay 
his checks and receive his deposits? 


THE BANK TAKES THE RISK ON FORGED PAPER, 


The laws of the state of Massachusetts may 
liffer from the laws of other states, but in New 
York a bank is absolutely bound by its recog- 
nition of the genuineness of the depositor’s sig- 
nature, even though it be forged. The bank is 
absolutely obligated as against its depositors, to 
ascertain that the indorsements on all deposits 
of checks or drafts are genuine, although the 
bank has recourse, upon any forged indorse- 
ment, to the bank to whom it has made payment 
through the clearing-house, if the check is paid 
in that way, unless, indeed, the indorsement of 
such bank or any preceding party appears to 
have been made for collection only, and the 
proceeds of collection have actually been paid 
over to the preceding party before reclamation 
was made.* The bank is in like manner bound 
to its depositors, and has like recourse in all 
cases where a check or draft has been raised, or 
where the date has been altered so as to accel- 
erate its apparent maturity. All the items 
which are received on deposit by the bank from 
you, and collected through the clearing-house, 
ifin New York city, would be subject to reclam- 
ation from the banks paying such items through 
the clearing house in all cases of alteration of 
any amounts such as I mentioned before, and 
this liability continues for six years. 


IN NEW YORK, BANK TAKES RISK OF CORRESPOND- 
ENT’S INSOLVENCY, 

As to the out-of-town checks, drafts or notes 
deposited for collection or credit by you in your 
bank, the law of New York state is that the 
bank is absolutely bound, not only for the fraud 
or negligence of the corresponding bank to 
whom it transfers for collection, but also for its 
This liability includes a liability for 
any mistakes made by the notary of the corres- 
ponding bank as to charging prior parties upon 
the paper by presentment, protest and notice. 
This responsibility extends not only to acts of 
the next bank to which the item is sent for col- 
lection, but also to the acts of every other bank 
to which the first correspondent or its corres- 
pondents send the paper for collection. 

I am aware that this rule is not the same in 


solvency. 


*See this latter point touched upon in a communica- 
tion from a Texas banker, published elsewhere in this 
JOURNAL.—ED. 
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all the states, and it may be that a bank would 
find itself sometimes under liability for the acts 
of a sub-coliecting bank in cases in which it 
could not have recourse to its own direct corres- 
pondent under the laws ot the place where such 
correspondent did business. 

I state these facts to you, gentlemen, in order 
that you may see the great risk that a bank runs 
even in dealing with honest business men, such 
as yourselves, and the vigilance it must con- 
stantly exercise so as to guard itself against 
fraud and loss from hundreds of collecting 
agents and employees. 


THE PROFIT ON A MERCHANT'S ACCOUNT, 


Now, as to the profit that a bank makes upon 
a merchant's account, For the purpose of illus- 
tration I have noted down here the transactions 
of one account in a certain institution in New 
York which is, perhaps, only a fair sample of 
many thousands of other accounts kept by 
mercantile firms throughout the United States 
in other banks, 

This concern, according to its own books, 
showed a gross average balance in the bank at 
the close of each day’s business for the year, of 
$30,000, which, to say the least, ought to be a 
very profitable account to any institution. You 
will be surprised to learn, however, that taking 
the best average rates obtainable for money for 
the past year in the city of New York, the gross 
profit on the account, which profit does not in- 
clude the cost of clerk hire, postage, etc., was 
only $299.91 for the whole year. The house in 
question deposited 247 out-of-town checks during 
the period specified, amounting to $871,836, 
which involved an actual outlay of $65.22 for 
effecting their collection. According to the 
books of the firm, they should have had a bal- 
ance in July of $33,800, and in Angust of $38,- 
800, whereas, their account really showed an 
average overdraft for the month of July of $13,- 
678, and of $7,333 in the monthof August. This 
was brought about by the fact that in those two 
months they deposited nearly $500,000 of out- 
of-town checks, which averaged from four to 
six days for collection. Consequently, while 
showing a nominal balance on their books, they 
drew their money from out of the bank before 
it had time to get its returns on the checks de- 
posited. r 

The concern in question drew checks on the 
bank during the year amounting to $8,678,000, 
deposited $7,894,000, and received loans on 
collateral of $1,007,000; and yet, as stated be- 
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fore, taking the very best rates of money obtain- 
able, after deducting the 25 per cent. reserve, 
which must be carried upon every account in 
the bank, the institution named only made 
$299.91 gross profit on the account, which did 
not pay for the clerk hire and the risk assumed 
in guaranteeing all the enormous transactions 
which passed through their hands, and upon 
which they were liable, as explained a few mo 
ments ago. 


THE COUNTRY CHECK EVIL.+ 


The account to which I have just called your 
attention illustrates one of the greatest evils of 
modern banking, and one which, to my mind, 
is of as vital interest to the mercantile commu- 
nity as it is to the banks, namely, the question 
of ‘‘ out-of-town” checks, so called. The last 
published reports of the New York banks, in 
December, showed that they had floating in mid- 
air fictitious credits in the way of out-of-town 
checks to the amount of $48,550,000, or an aver- 
age for the national banks of 9.43 per cent. of 
their gross deposits, and for the state banks of 
§.21 per cent. of their gross deposits. 

This evil of country checks is becoming more 
apparent each year, and it is demoralizing the 
banking interests as well as the mercantile 
community, If all the merchants doing busi- 
ness in the city of Boston who sell goods to the 
different business men throughout the country 
would insist that payment be made by draft on 
Boston; if the merchant in New York would in- 
sist that his bills be settled for by draft on New 
York; and the same course be followed in other 
large centers, the whole mercantile community 
would be the gainer, because it would place 
business upon a firmer footing, and would give 
the banks more money to loan, for 1 have found 
by acareful analysis that the banks in New 
York city that have the largest amount of out- 
of-town checks outstanding, running sometimes 
as high as 18 per cent. of their gross deposits, 
are nearly all institutions which have large 
dealings with the mercantile community. Con- 
sequently, if out-of-town checks were eliminated 
from their deposits, and the money which they 
have on hand were cash, they would be able to 
accommodate their customers to a greater ex- 
tent than is now possible. 


+Running through the JOURNALS published during 
the summer of 1892. the reader will find a very valu- 
able series of contributions from bankers in all sec- 
tions, bringing out all phases of the country check 
evil, and suggested remedies.—EbD. 
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Merchants fail to realize, as shown in the in- 
stance just cited, that the average life of a 
country check, after a series of careful compu- 
tations, is estimated to be about six days, and 
the actual cost for collecting a miscellaneous lot 
of these checks, including time and exchange, is 
about one-eighth of one per cent. Hence, when 
depositing them in their bank, which receives 
them nine times out of ten as cash, giving im- 
mediate credit and thereby allowing customers 
to draw against the same, these depositors are 
very often compelling their bank to do business 
at a loss, and if their accounts were adjusted on 
a proper basis, in many cases the results would 
be startling. 

In the account to which I have referred, in 
the month of March the firm showed by their 
books an average balance of $34,900, depositing 
in that month $103,496 in out-of-town checks, 
when their real actual balance of money on 
hand was only $3,358, which, after deducting 
the required reserve of 25 per cent. and invest- 
ing the money at 4% per cent., netted the bank 
$1.94 gross profit on the month’s transactions. 

I commend these figures to you gentlemen, 
and ask that you reflect upon them and make a 
careful computation as to the profits your bank 
is receiving from its accounts. I stated a mo- 
ment ago that this matter of out-of-town checks 
is demoralizing the banking interests as well as 
the mercantile community. Competition § in 
New York is so keen that there are institutions 
there which are offering to take all country 
checks from d2positors, payable anywhere in 
the United States, without charge, and credit 
the same immediately upon receipt. The ob- 
ject in view is to swell their deposits, but any 
one who has given the subject careful study can 
readily see that this cannot last long, as it is 
certainly a losing business. The trouble with 
many banks is that they do not figure out the 
actual results of their country check business, 
and consequently have no accurate knowledge 
of its cost to them, 

If you merchants are obliged to take country 
checks there is no reason why you should not 
allow your bank to make a small charge for the 
cost of collection, because you make a profit on 
the goods sold, for which you receive these 
country checks, and, consequently, it seems to 
me that you should bear the charges made for 
effecting their collection, especially when you 
consider the great risks that the bank runs in 
handling business of this kind. The mercantile 
community, in considering their relations to the 
bank, would do well to give this question of out- 
of-town checks their best attention, 


The remaining portion of Mr. Cannon’s ad- 
dress is omitted. It deals principally with the 
same matters covered in his former address on 
‘* Bank Credits” which has been already given 
our readers. In one portion he takes issue 
with the views advanced by the JOURNAL re- 
specting the duty of makers of commercial 
paper for sale in the open market, to give the 
banks a statement of their condition. It is pro- 
posed to discuss this branch of the subject as a 
separate matter in the near future. 








BANK CONSOLIDATON. 


BANK CONSOLIDATION. 






HROUGH the courtesy of the Jour- 
NAL an article written by me, en- 
titled ‘* A Plan for Bank Consolidation,”’ 
was published last July. Having at- 
tracted some attention, the publishers 
were kind enough to write me requesting 
a second article on the subject, which I 
promised to write, but owing to pressure 
of business I have been 
now to prepare it. 


unable until 


For the benefit of those who are in- 
terested in the subject and may not have 
seen or noticed the first article, a brief 
resume of that article may be proper. It 
suggested that inasmuch as the 10,000 


or more 


national, state and 


private 
banks are all conducting their business 
without effort at 


any concentrated 


methods or harmonious management, 
an effort be made to combine a number 
of banks in the principal cities of the 
country in such a way as to secure the 
benefits of co-operation, retaining the 
influence of local stockholders and di- 
rectors, but creating a large central 
corporation with a large paid-up capital 
which would own a controlling interest 
in the stock of a bank 
large cities and a number of smaller 
ones, probably sixty different banks. 

lt was proposed that this central cor- 


in each of the 


poration, of which the capital might be 
$20,000,000 or more, should guarantee 
the deposits of the banks in which it 
owned the controlling stock; that the 
corporation would also guarantee prompt 
returns for all collections sent to the diff- 
erent banks. 

The advantages which such a unity of 





interests would create are apparent in 
various ways, and particularly in the 
loaning of money, for the vast extent of 
territory covered, the diversity of busi- 
ness and difference in the seasons there- 
in, would enable the central corporation 
to advise and direct the disposition of 
funds in such a way as to derive large 
earnings, or the investment of any sur- 
plus funds. 

Without any public demonstration a 
number of bank officers located in prom- 
inent cities have been considering the 
matter, and as a result of their deliber- 
ations it has been deemed quite imprac- 
ticable to obtain at one time a control- 
ing interest in the stock of such large, 
successful and prosperous banks as such 
a corporation would only desire to have 
connected with it, 

There has been some objection to in- 
corporating the feature of the guarantee 
of deposits of banks, in the functions of 
the proposed central corporation, par- 
ticularly as it has been deemed imprac- 
ticable as stated, to obtain at one timea 
controlling interest in the stock of es- 
tablished and prosperous banks, 

Some bank officers have suggested in- 
corporating in the functions of such 
central corporation the issue of deben- 
ture bonds, basing the security for such 
bonds upon shares of stock in the several 
banks which the central corporation 
might own, and in this way owning and 
acquiring a large amount of bank stock 
on a comparatively insignificant capital- 
ization in the central corporation. But 
this feature has been most vigorously 
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opposed by others, and particularly by 
those connected with the larger and 
prosperous banks. 

While the officers of several of the 
very large banks in New York city and 
Boston think favorably of the proposed 
plan, they hesitate to commit themselves 
to it fuily for the reason that it would 
be a new field of operation and they can- 
not see accurately what the effect may 
be on existing arrangements with banks 
in the various cities of the country from 
which they now have accounts, and 
which banks might not be taken into the 
aggregation. 

The idea of a central association of 
banks is not new or startling, and that 
it will overcome and doaway with many 
of the practices which interfere largely 
with the proper earnings which banks 
should make is entirely true. Itsdesirabil- 
ity is recognized by a great many bank 
officers, and when they are perfectly 
frank, is admitted. The January num- 
ber of the London Bankers’ Magazine 
contains an article entitled ‘* A Central 
Association of British Bankers,” by Mr. 
J. George Kiddy. The idea advocated 
by him is an association by which 
‘* bankers could have some medium of 
far wider and more frequent intercourse 
than is at present afforded by the clear- 
ing house meetings, and those of the 
institute of bankers and the Country 
Bankers’ Association; in short, whether 
a British bankers’ association or some 
‘daily exchange’ could not be establish- 
ed, at which the chosen representatives 
from the various banks could meet for 
the discussion of general topics, the ar- 
rangement of special matters affecting 
their interests, and for the settlement of 
the ever-recurring and countless ques- 
tions that will always be cropping up.”’ 
I quote from his argument the following: 

‘* And in the very forefront of reasons 
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for the proposed association of bankers 
I would place this—the immense benefit 
that would result 40 the whole community 
fromacombination of interests, that could 
be brought about for the special pur- 
pose of mutual protection and assistance 
in time of panic or heavy stress. If only 
a dozen of our large banks would make 
a start, there would, I beiieve, from the 
concensus of public opinion on the sub- 
ject, soon be an eagerness on the part 
of other banks to join, until at length, 
those who had cried down such an affil- 
iation, and held aloof from it, would be 
glad to be admitted. In such a union 
would be immense strength, z¢hout any 
diminution of the individuality of each bank 

‘*Again, the present crude way in 
which discount and deposit rates are ar- 
ranged (or arrange themselves) might be 
more definitely taken in hand, were the 
proposed associationor exchange formed. 
Itseems really grievous to think how 
London bankers, through their want of 
combination, have cut their own throats 
in the matter of rates this last year.” 

‘*Then again I venture to think that the 
intricate and delicate questions relating 
to foreign acceptances, dock warrants, 
bills of lading and the like, might be 
more effectively handled and generally 
simplified were the association in exist- 
ence; and I am also bold enough to as- 
sert that the yet more complex subjects 
of exchanges, cash reserves, the silver 
currency and the rupee difficulties, with 
numerous other allied matters of such 
deep and practical interest, would be 
better understood were there some place 
where they could be frequently dis- 
cussed,” 

It seems to me that the quotations 
given apply in every way to the situa- 
tion of the banking business in this 
country, for while there has been, and 


probably is yet, some antagonism to 
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amalgamations, combinations or trusts, 
the persons who have been arrayed 
against such combinations are beginning 
to teach a new philosophy, for whereas 
labor-union men felt that consolidation 
meant an increase of arbitrary methods 
on the side of capital, they have found 
in its practical workings the very op- 
posite resulting, as witness the following 
from one of the organs of united labor. 
‘** Concentration of’ ownership brings 
increased responsibility to the public 
and through that the welfare of em- 
ployees (and the public) finds recogni- 
tion. It could not be otherwise. Single- 
ness of control is the nearest approach 
to public ownership short of absolute 
transfer of title. With control lodged 
in a single body of men they can be 
dealt with. Again, under the new con- 
ditions (consolidation or amalgamation) 
the narrow idea of froferty tends cer- 
tainly to disappear, and 
Junction to take its place. 


the idea of 
The o/d idea 
of property—that of possession merely— 
belongs with the theory that one may 
The 
adds to 
this the further theory that to do as one 
pleases it is necessary to be right.”’ 
That the consolidation of banks in 


do as one pleases with one’s own. 
new idea—that of function 


cities, states, and the entire country will 
be effected in some way to secure unity 
of action and harmonious manage- 
ment, and will come some day, and in 
the not very far distant future, cannot 
I think, be gainsaid. The numerous 


eos} + <Se 
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amalgamations between institutions en- 
gaged in other lines of business within 
the course of the last few years, and the 
necessity for overcoming the ruinous 
competition now existing between banks, 
unmistakably point to it. 

I quote again from Mr. Kiddy’s ar- 
ticle as follows, and think it equally ap- 
plicable to the subject of ‘* Bank Con- 
* ** Those the 
lead of the banking life (in London) are 


solidation.’ who are in 
perfectly well aware that our bankers, 
like our political parties, are composed 
sections—the advance 


mainly of two 


and the jog-trot. Whether the associa- 
tion is to be a triumph and a blessing in 
the near future, will principally be the 
outcome of the balance for or against it 
amongst these two parties, containing, 
as they both do, those whom we look 


upon as our men of light and leading, 


‘The competition and jealousy’ objec- 
tion urged in the semi-civilized past, 
has now well-nigh become an exploded 
idea, since the discovery has been made 
that the merchants and brokers who 
meet on ‘change, or as an associated 
body, have actually survived and thriven 
on it. Fora banker to useas an argu- 
ment against it ‘I know my own busi- 
ness best’ (and there are still survivors 
of this type) shows a spirit of narrow- 
mindedness and want of foresight, un- 
worthy even of the 
banking.” 


‘dark ages’ of 


F. W. Hayes, 
Detroit, Mich. 


Seo 
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CURRENT LEGAL DECISIONS. 


ys department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 


rectors, 


herein, will be furnished on application, 


AUTHORITY OF COMMERCIAL 


PAYABLE 


TRAVELER 
TO PRINCIPAL, 


) The experiences theydisclose are likewise worthy thecarefulattention and study of the merchant, 
the depositor, and the bank student seeking advancement. 


Further information regarding any case published 


TO INDORSE CHECKS 


Supreme Court of Tennessee, January 5, 1893. 


JACKSON ef. al, v. NATIONAL BANK OF MCMINNVILLE. 


Nore.—This case should be carefully read by all bankers who have dealings with commer- 
cial travelers, and are requested to advance cash upon the agent’s indorsement of paper payable 


to their principals. 


A Tennessee bank, upon whom a check was drawn payable to a Nashville 


house, paid it to a traveling salesman of the house upon his indorsement of the firm name, per 


his own. 


The salesman had authority to collect accounts and receive money and checks payable 
to the order of his principal, and the check in question was given in payment of an account. 


The 


court, however, holds that noauthority could be implied To INDORSE AND COLLECT THE CHECK SO 


GIVEN. 
to refund, and absconded. 


A commercial traveler, employed to sell and take 
orders for goods, to collect accounts, and 
money and checks payable to the order of his princi- 
pal, isnot by implication authorized to indorse his 
principal’s name on the checks; and a bank paying a 
check on such indorsement will be responsibie to the 
principal. 


receive 


Appeal from chancery court, Warren 
county; W. S. Bearpen, Chancellor. 

Action by Jackson, Matthews & Har- 
ris against the National Bank of Mc- 
Minnville to 
check payable to plaintiffs, which de- 


recover the amount of a 
fendant cashed on the indorsement of a 
commercial traveler employed by plain- 
tiffs. 
ant, plaintiffs appeal, 


From a decree in favor of defend- 
Reversed. 


Houtman, J. 
wholesale grocery merchants in the city 
of Nashville, and had in their employ 
as a travelling salesman or drummer 
one Gibson. Gibson’s duty, under his 
employment, was to travel through the 
country, take orders from retail mer- 


The complainants were 


Hence the bank is held obliged to pay over again to the payee, the salesman having failed 
This case is commented on more in detail elsewhere. 


chants for goods, and collect the bills as 
they became due. For complainants, 
Gibson sold a bill of goods amounting 
to $228.90 to J. J. Meadows, of Warren 
county. On October 12, 1891, before 
Meadows’ bill became due, and while 
of the 
complainants, he proposed to Meadows 


that, if he would then pay the bill, he 


Gibson was still in -the service 


would be allowed a discount of 2 per 


cent. To this Meadows agreed, and 
gave to Gibson his check on the defend- 
ant for $224.30, payable to the order of 
Jackson, Matthews & Harris. On the 
face ot the check was inserted the state- 
ment that it was 


Upon the 


‘*in full of acct, to 
back of 
Gibson indorsed the names of complain- 


date.” the check 
ants, ‘‘ Jackson, Matthews & Harris, by 
Gibson,” and presented it to the defend- 
ant bank, where it was paid to him by 
the cashier, and charged against the 
deposit account of Meadows. Gibson 
failed to pay over or account to com- 















plainants for this money. 
ants having learned that Gibson had 
collected other money due them. and 
failed to account for it, ordered him in, 
and discharged him. Gibson absconded. 
Subsequently complainants sent to J. J. 
Meadows a statement of his accuunt, 
requesting payment. Meadows replied 
that he had paid the account to Gibson 
by giving him a check on the defend- 
ant bank, and had settled with the 
bank, and taken up the check. Com- 
plainants demanded of defendant pay- 
ment to them of the check, which was 
refused. Complainants filed their bill 
to hold the bank liable, and to recover 
the amount of the check, alleging that 
Gibson had no right to indorse com- 
plainant’s name, and that .the payment 
of the check to him was unauthorized. 
The defendant answered, stating, in 
substance, that Gibson was authorized 
to indorse complainants’ name to checks 
and receive money thereon; that, if not 
expressly empowered, he was by impli- 
cation authorized so to do; that Gibson, 
while in complainants’ service, had fre- 
quently received checks payable to com- 
plainants; indorsed complainants’ name, 
and received the money thereon,and that 
these acts of Gibson were known to and 
had been ratified by the complainants; 
that they were estopped from denying his 
authority, and that it was inequitable 
for complainants to undertake to visit 
the consequences of their own negli- 
gence and misplaced confidence upon 
respondent. The chancellor being of 
opinion that it would be inequitable to 
visit the loss of the Meadows check upon 
the defendant, as to it he dismissed the 
bill. Complainants have appealed. 

In the brief of counsel for the defend- 
ant it is insisted that there is no such 
privity between the complainants and 
the defendant as will authorize the bring- 


LEGAL DECISIONS. 


Complain- 
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ing of this suit; that, where a check is 
made payable to the order of one per- 
son, and upon the faith of a forged in- 
dorsement the bank pays to another, 


























this is not such an acceptance by the 
bank as will make it liable to the payee, 
because the bank did not accept the 

















check for the payee, nor promise him to 








pay it, but on the contrary refused to 








do so. To sustain this proposition, the 
case of Bank v. Whitman, 94 VU. S. 343, 
is referred to. It is true that the court 
in that case held that a payment toa 























stranger upon an unauthorized indorse- 








ment does not operate as an acceptance 
of the check so as to authorize an action 
by the real owner to recover its amount 
as upon an accepted check. But the 
case of Bank v. Whitman, on this point, 
has been expressly dissented from by 
this court, and we do rot now regard 
this as an open question in this state. 
In the case of Pickle v. Muse, 88 Tenn. 
380, it was decided, in the opinion of a 
majority of the court, that acceptance 
of a bank check, and promise to pay it 
in accordance with its directions, will 
be inferred when the drawee bank re- 
ceives and retains the check, and charges 
it to the account of the drawer, who had 
sufficient funds on deposit to meet it, 
and subsequently lifted the check on 
settlement with the bank, although the 
check may have been presented to the 
bank by, and the money paid to, an un- 
authorized person. All the members of 
complainants’ firm testify that Gibson 
had not been empowered to indorse the 
firm’s name on checks received im pay- 
ment of goods. Several drummers were 
examined as witnesses for defendant to 
prove, and a majority of them say, with 
some qualification, that it is the usage 
and custom of traveling salesmen and 
drummers, who are employed to collect 
and receipt bills and accounts, to in- 
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* 
dorse the names of their principals to 
checks received in payment for goods; 
and it is insisted that by implication 
Gibson was authorized to indorse com- 
plainants’ name to the check, and re- 
ceive the money. We do not think the 
usage or custom sufficiently proven, nor 
do we intimate an opinion that sucha 
power can be inferred from usage or by 
implication. A person cannot by proof 
establish a usage or custom which, in 
his own interest, contravenes the estab- 
lished commercial law. 
press Co., 24 Wall. 
will be implied from an express authori- 
ty. 


essary to 


_Vermilyev. Ex- 
139 ©=No authority 
Whatever powers are strictly nec- 
the the 
express powers will be conceded to the 


effectual exercise of 


agent by implication. In order, there- 
that the 
accept 


fore, authority to make or 


draw, and indorse commercial 
paper as the agent of another may be 
implied from some other express author- 
ity, it must be shown to be strictly nec- 
essary to the complete execution of the 


express power. The rule is strictly en- 


forced that the authority to execute and_ 


indorse bills and notes as agent will not 
be implied from an express authority to 
transact some other business, unless it 
is absolutely necessary to the exercise of 
xpress authority. Tied. Com. Paper, 
Possession of a check payable to 

r, by one claiming to be agent of 

the payee, is not prima facie proof of 
payment in the 
Id. § 312. A 


custom to 


authority to demand 
name of the true owner. 
bank 


checks payable to order, and pays them 


is obliged by honor 
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at its peril to any other than the 
person to whose order they are made 
payable. Id. $431. It must see that 
the check is paid to the payee therein 
named upon his genuine indorsement, 
or it will remain responsible. /P7ck/e v. 
Muse, 88 Tenn. 380, 12 S. W. Rep. 919. 
An authority to receive checks in lieu of 


cash in payment of bills placed in the 


hands of*an agent for collection does 
not authorize the agent to indorse and 
collect the check. Graham v. Institution, 
46 Mo. 186; 1 Wait, Act. & Def. p. 284; 
294. The 
dorsement of the check was not a neces- 
the 
Graham v. Institution, 


1 Daniel, Neg. Inst. § in- 


collection of ac- 


46 Mo. 


sary incident to 
counts. 
186. It follows that adrummer or com- 
mercial traveler, employed to sell and 
take orders for goods, to collect accounts, 
and receive money and checks payable 
to the order of his principal, is not by 
implication authorized to indorse such 
No 


equitable considerations can be invoked 


principal's name to such checks. 


to soften seeming hardships in the en- 
forcement of the laws and rules fixing 
liability on persons handling commer- 
‘cial paper. These laws are the growth 
of ages, and the result of experience, 
The 


inflexibility of these rules may occasion- 


having their origin in necessity. 


ally make them seem severe, but in them 
is found general security. The decree 
of the chancellor is reversed, and a de- 
cree in favor of complainants against 
the defendant will be entered here for 
the amount of the Meadows check, with 
interest from date of filing the bill, and 
the costs, 
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PROCEEDS OF COLLECTION BY INSOLVENT BANK A TRUST FUND. 


Supreme Court of Nebraska, January 3, 1893. 


ANHEUSER-BuscuH BREWING Ass‘N, V. 
MERCHANTS’ 


1. Where a bank holds money for another it holds 
the same as trustee of the owner, and on the making 
of an assignment by the bank for the benefit of its 
creditors, the trust character still adheres to the fund 
in the hands of the assignee, and the owner is entitled 
to have his claim allowed by the county court as a 
preferred claim. 

. In such case, where the owner files his claim with 
the county judge in the regular way, which is allowed 
like that of an ordinary creditor, no preference being 
given, from which allowance no appeal is taken, and 
he afterwards accepts from the assignee two dividends 


leclared 


declared, he waives his right to afterwards insist 


upon toe payment of his claim in full. 

3. Itis the duty of the cotnty judge, at the same 
he audits and allows a claim against an assigned 
e, todetermine whether or not it is entitled to 
preference, and if he finds that it is, to order the same 
paid as a preferred claim. His decision is, in effect, a 
which nless appealed from 


Syllabus by the Court.) 


judgment, is conclusive 


Appeal from district court, Richard- 
son county; APPELGET, Judge. 

Action by the Anheuser-Busch Brew- 
ing Association against the assigned es- 
tate of 
Bank of Humboldt and others to declare 


the Farmers’ and Merchants’ 


plaintiff's claim ‘‘ preferred.”” From a 
judgment for defendants, plaintiff ap- 
peals. Affirmed. 
NorvaL, J. On 
Farmers’ & Merchants’ 
boldt 


benefit of its creditors. 


1889, the 
of Hum- 


for 


July 1, 
Bank 
made an assignment the 
Subsequently, 
the 


creditors of the bank as assignee of the 


Creighton Morris was elected by 


assigned estate, and qualified as such. 
C!aims have been allowed by the county 
court of Richardson county against the 
estate, aggregating more than double 
of the 


the appraised value assigned 


ASSIGNED 
3ANK OF 


EstaTE OF THE FARMERS’ AND 


HuMmbovpr. 
property, On September 13, 1889, ap- 
pellant filed its claim as a creditor of 
said assigned estate to the amount of 
$827.83, for moneys collected by the 
bank for appellant, and not remitted, 
which was allowed by the connty court 
October 17, 1889, as an ordinary claim, 
no preference being given. Subsequent- 
‘, on October 28, 1889, a 10 per cent. 


iy 
d 


ividend was declared, and appellant, as 
a creditor, took the 10 per cent upon its 
claim allowed. Afterwards, on May 13, 
1890, a 6 per cent. dividend was de- 
clared, and appellant accepted its pro 
rata share. On the 6th day of June, 
1891, appellant filed with the county 
court its verified petition, alleging that 
and 


praying that the same should be paid in 


its claim was for trust moneys, 
full as a preferred claim, which applica- 
tion was denied on July 27, 1891, and 
on the same day a5 per cent. dividend 
was declared, but appellant declined to 
accept its pro rata share, and appealed 
to the district court, where the decision 
of the county court was affirmed. 

It is argued by appellant, in effect, 
that the money collected for it by the 
bank was a trust fund in the hands of 
the latter, and that the making of the 
assignment did not divest the money of 
There can be no 
doubt of the soundness of the propo- 
sition stated. This money collected by 
the bank did not belong to it, but to ap- 


pelianc, and it did not pass by the as- 


its trust character. 


f 
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signment to the assignee as a part of the 
assets of the bank. The assignee took 
the money subject to the trust in favor 
of the owner, and the appellant was en- 
titled, under the provisions of the as- 
signment law, to have the same paid as 
a preferred claim against the estate, 
unless he has waived his right to such 
preference. The decisions cited in the 
brief of appellant fully sustain this con- 
clusion, and we have been unable to 
find any conflict therewith. J/cLeod v. 
fvans (Wis.) 28 N. W. Rep. 173; Bank 
v. King, 57. Pa. St. 202; Peak v. Ellicott, 
30 Kan. 156, 1 Pac. Rep. 499; People v. 
Bank of Rochester, 96 N.Y. 32; Cragie v. 
Hadley, 99 N. Y. 131, 1 N. E. Rep. 537; 
Central Nat. Bank of Baltimore v. Con- 
necticut Mutual Insurance Co., 104 U.S. 
54. The decision in Wilson v. Coburn, 
(Neb.) 53 N. W. Rep. 466, is clearly 
distinguishable from the case at bar. 
Phere an insolvent bank received a de- 
posit of a sum of money from one Henry 
Wilson, and soon thereafter the bank 
made an assignment for the benefit of 
its creditors. The depositor filed with 
the county judge his claim, and a peti- 
tion praying that he be adjudged a pre- 
ferred creditor, and for an order for the 
payment of his claim in full. It was 
ruled that the fact that the bank, within 
the knowledge of its officers, received 
the depositor’s money under circumstan- 
ces which amounted to a fraud upon 
him, was not of itself sufficient to entitle 
him to a preference over other creditors 
from the funds of the bank in the hands 
of the assignee. The depositing of the 
money with the bank under the circum- 
stances stated, created the relation of 
debtor and creditor, and, as the sum de- 
posited had gone into and was mingled 
with the general funds of the bank, so 
as not to be capable of identification, or 
of being distinguished from the other 
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assets of the bank in the assignee’s 
hands, the depositor had no right of 
preference. In the case before us the 
transaction between appellant and the 
assignor did not create the relation of 
a debtor and creditor, but the 
collected constituted a trust fund in the 
hands of the bank tor the benefit of the 
owner, and the assignment did not have 
The 


money 


the effect to divest it of such trust. 
assignee stands in the place of the bank, 
and by the assignment he acquired no 
greater right to the money than the 
bank possessed. 

Has appellant waived its right to in- 
sist upon the payment of its claim in 
full by having the same allowed as an 
ordinary debt against the estate, and by 
accepting two dividends from the as- 
signee? 


(The discussion by the court of this question 
is omitted. The points decided are stated in 
the syllabus, in the official language of the 
court. They are in effect that the filing of claim 
and acceptance of dividends are a waiver of the 
right to preference, and that the allowance of a 
claim against the estate by the county judge, is 
in effect, a judgment for the amount to which 
the creditor is entitled, which is conclusive un- 
less appealed from. This decision is made 
under the Nebraska assignment law providing 
for the settlement and distribution of 
signed estates; the allowance of uncontested 
claims, and the trial of, and judgment upon, 
contested claims. The court states as the Ne- 
braska law that in the settlement of insolvent 
estates ‘‘ the status ot a claim, whether it shall 
be preferred or not, must be fixed and deter- 
mined by the county judge atthe time the same 
is passed on and allowed by him, and not when 
he makes an order for the distribution of the 
money in the hands of the assignee.” The 
court concludes its opinion as follows:) 


as- 


The status of the owner of each claim, 


whether‘entitled to a preference or not, 


must be judicially determined before 
there can be a distribution of the assets, 
among the creditors of the assignor. The 
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appellant’s claim was allowed as an 
ordinary claim, and by failing to appeal 
therefrom, and by accepting as a cred- 
itor the two dividends declared, it 
aived its right to insist upon the pay- 

nt of its claim in full as a preferred 

ditor. In reaching this conclusion 


have not overlooked the decision in 


T 7 


‘Leod v. Evans, supra, wherein a con- 


ENFORCEMENT BY NATIONAL 
PURCHASED 


AS A 


BANK 
IN OPEN MARKET—EXECUTION 
DEFENCE. 
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trary doctrine is stated. In view of our 
statutory provision, we do not regard 
It follows 
the 


that case as authority here. 


that, as the decisions of 


court and of the district court 


county 
are in 
harmony with the views that we have 
expressed, the judgment of both courts 
affirmed. 


must be The other judges 


concur, 


COMMERCIAL PAPER 
ON SUNDAY 


OF 


Supreme Judicial Court of Massachusetts, Middlesex, January 4, 1893. 


Prescott NATIONAL BANK oF LOWELL v. BUTLER. 


A national bank purchased a promissory note from 
a note-broker, who acted as agent of the indorser. The 
bank sued the indorser, who contended against recov- 
ery (1) thatthe bank had no power to purchase the 
note; hence had no title and could not hold or collect 

2) the note was made on Sunday, and was invalid. 

The court holds 

There is a conflict of authority whether a national 
bank has power to buy promissory notes in the mar- 
ket, asanatural person. Buteven if want of power 
be assumed, the maker or indorser cannot defend on 
this ground. Only the government can complain. 
. Under the evidence, however, the transaction was 
a discounting within the meaning of the federal 
Statute 
Even if a national bank does not acquire the legal 
t o a note bought in the market, it may enforce it 
as the holder. 
As to the second defense, the contract be- 
veen the indorser and the bank was not made on 
Lord’s day; 


} 


and whether the defense of in- 
ty for that reason could be maintained in a 
by payee against maker, is immaterial in an 
1 against the indorser, because the latter war- 
ts the note’s legality, and is estopped to deny val- 


Exceptions from superior court, Middle- 
sex county. Henry K. Brap.ey, Judge. 
Action by Prescott National Bank of 
Lowell against Benjamin F. Butler on a 
promissory note indorsed by defendant, 


The court found for plaintiff, and de- 
fendant excepted. Exceptions over- 
ruled. 


Know.ton, J. The defendant con- 
tends that the plaintiff cannot recover, 
First, because it has no title tothe note; 
and, secondly, because the note was made 
on the Lord’s day, in violation of the 
statute. It is argued that under the 
statutes of the United States national 
banks cannot buy or sell promissory 
notes, and that, inasmuch as the plain- 
tiff obtained the note by purchase, it 
On 
the question whether a national bank 
can buy promissory notes in the market 
as a natural person can, there is conflict 
of authority. 


has no right to hold or collect it. 


Its power to do so, if it 
has any, is conferred by the United 
States statute of 1864, (chapter 106, § 
8) which authorizes national banks ‘‘ to 
discount and negotiate promissory notes, 
drafts, bills of exchange, and other evi- 
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dences of debt,” etc. It has sometimes 
been held that the right to ‘* discount 
and negotiate notes,” etc., goes no fur- 
ther than to authorize the taking of 
them in return for a loan of money made 
on the strength of the promises con- 
tained in them. JZazear v. Bank, 52 Md. 
Minn. 
Bank v. Pierson, 24 Minn. 140; Bank v. 
Baker, 15 Ohio St. 69. 
it has been held that the right to ‘*‘ dis- 


124; Bank v. Baldwin, 23 198; 


By other courts 


count and negotiate” includes the right 

to buy. Smith v. Bank, 26 Ohio St. 141; 

Pape v. Bank, 20 Kan. 440. 

Bank vy. Harris, 108 Mass. 

Bank v. Porter, 125 Mass. 
7 


Severy, 127 Mass. 


See, also, 
514, 516; 
Bank v. 


f we assume, 


222° 
JID? 
] 


J» dds 
in favor of the defendant, that national 
the 
buy 
promissory notes from those who are 


banks are not authorized, under 


law, to go into the market and 


selling them as a commodity, there are 
several reasons why this defense cannot 
prevail. 

In the frst place, if such a purchase is 
ultra vires, it is an Ordinary contract. It 
is not made penal, nor expressly for- 
bidden, and the maker or indorser can- 
not defend on the ground that the bank 
has obtained no title. The violation of 
law can be availed of only in proceed- 
ings against a national bank, in the in- 
terest of the public, to deprive it of its 
charter. This has been decided by the 
court of the United States. 
Bank v. Matthews, 98 U. S. 621, and 
cases cited; Bank v. Whitney, 103 U. S. 


supreme 


99; Bank v. Hanson, 33 Minn. 40, 21 N. 
W. Rep. 849; Woollen Co. v. Lamb, 143 
Mass. 420, 9 N. E. Rep. 823. 

Secondly, the evidence in the case 
would well warrant, if not require, a 
finding by the court that the transaction 
was a discounting of the note for the 
defendant, within the meaning of the 


statute. The note was in the hands of 
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the indorser’s agent, who consulted the 
indorser about the rate of interest be- 
fore giving the note tothe plaintiff. The 
plaintiff's money was paid to the indor- 
ser, less the agent’s commission. The 
transaction would have been no differ- 
ent, in substance, if the defendant, who 
held the note asindorser, had carried it 
to the plaintiff's bank, and had there 
made in person the contract which he 
the had 
done that, the transaction clearly would 


made through agent. If he 
have been a negotiation of aloan, and a 
discounting of a promissory note. Lazear 
v. Bank, 52 Md. 124; Bank v. Baldwix, 
23 Minn. 198; Bank v. Pierson, 24 Minn. 
140. 

Thirdly, it has been held in this com- 
monwealth, in analogy with the above- 
cited decisions of the supreme court of 
United States, 
different grounds, that, even if‘a nation- 


the but on somewhat 
al bank does not get the legal title to a 
promissory note bought in the market, 
it may maintain a suit as the holder,and 
indorsers cannot be re- 
the 
the 


Bank v. Savery, 127 Mass. 75, 


the maker and 
lieved from their contracts to pay 
amount promised in 


holder the 


Writing, 
2272 
333: 
Of the second ground of defense, it 


77; Bank v. Porter, 125 Mass. 
may be said that the contract relied on 
the 
defendant, as indorser, and the plaintiff. 


in this suit is the contract between 


That was not made on the Lord’s day. 
The contract between the makers and 
the indorser may or may not have been. 
The date written on the paper is not 
been a 
mistake in the date, or the note may 
have been written on the Lord’s day, 
afterwards delivered on a secular 


conclusive. There may have 


and 
day, in which case it would be valid be- 
tween the original parties. Whether 
the note could be enforced by the payee 
against the maker is immaterial in this 
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suit; for an indorser of a promissory 
‘*always warrants the existence 
and legality of the contract which he 


note 


undertakes to assign.”” Burrill v. Smith, 
7 Pick. 291, 295; Willis, 6 
Gray, 90; Bank v. Caverly, 7 Gray, 217; 


Veaste v. 


Kenworthy v. Sawyer, 125 Mass. 28; Bin- 
yy v. Bank, 150 Mass. 575, 578, 23 N. 
Rep. 380; Hannum v. Richardson, 48 
508. Henderson v. Lemly, 79 N. C. 


STATEMENTS IN CALIFORNIA, 


SUE BY 


Supreme Court of California, December 13, 


BANK O1 


St. 1875-76. p. 729. provides that banking corpora- 
ns shall publish and record statements each year 
1 January and July ; that one of suc! 
w the amount of capital stock actually paid in, 


‘ 


the other shall show the 


statements shall 


actual condition and 
of its assets and liabilities, and where the 
Plaintiff fited a statement which, 
mitting the 4gures, was, under the head of ** LIABIL- 

’ © Carital,’’ § ; ** De- 
liabilities,” 
» Foetal,” 
“Specie on 


ts are situated. 


ulation,” $- 
other 

‘Undivided ne ofits,” § 

l “ASSETS :” 


“ Bills receivable 


1 under the 
ash at banker's,”’ $ 
r securities,” $ ; **Investments,”’ $ 


Bank premises,” §$ ; “Tet” © ;-a sum 
liabilities. //e/d@, that the statement 


Vas not a substantial « 


equaling the 
with the statute. 
The statute further requires that the statements 
I tat rt j tt men 


1 shall 


be sworn stateme l, in the case of 


e1gn corporations, by the agent or manager of the 
siness resident in the 
was followed by an affidavit 


San Francisco, which s 


Piaintiff’s statement 
I y agent 

bank has its 
ipal place of business in London; that the ac- 


ints of the San Francisco agency are made up 


vice each year, and forwarded to the London office, 
where a general statement is prepared and sent to the 
San Francisco office; that the foregoing is a correct 

py of the last statement received. There was nothing 
in the affidavit to show that the statement was sworn 
to by any officer or employe of the bank, or that the 
affiant believed the statement to be true, only that it 
Was a true copy of the last statement received. //e/d, 
that this was not a sworn statement, within the mean- 
ing of the statute. 


British NorrH AMERICA v. ALASKA Imp, Co. 
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169. The defendant, by his indorse- 
ment, is estopped to deny that the note 
is a valid contract; and, as against him, 
it must be assumed that it was made 
and delivered at a time when such busi- 
The pre- 


siding justice rightly refused to rule 


ness could lawfully be done. 
that the plaintiff was not entitled to re- 


cover, 


Exceptions overruled. 


AND BANK’S DISABILITY TO 


REASON OF INSUFFICIENCY. 


1592. 


(No. 14,198.) 


The statute prohibits one violating the same from 


rosecuting any action in the state until the statute is 


complied with. 


] 
/ield, that such disability is universal, 
and therefore plaintiff could not maintain an action 
on the bills in suit on the ground that the transactions 
out of which the suit grew were personal contracts, 
made out of the state, and that plaintiff ought not to 
be deprived of the privilege accorded foreigners of 
pursuing their remedies against residents of che state 
on such contracts. 

4. The statute requires that the statements be pub 
It appeared 
om London 


1 August, 


lished each year in January and 
that plaintiff could not get its statemenis fr 
before about the middle of February an 
and did not them until the following July or 
Hield@ that, though it would 


liance with the 


publish 
January, respectively. 
have been a more substantial com] 


atute to have published the statements as soon as 
them until the recurrence 
itself, have 


would have 


received, yet withholding 
the next July or January would not, of 


been considered a fatal defect, since it 


been presumed that the del 


I iy was caused by the sup- 


position that the publication could be legally made 
only in the months named in the statute, and was 
therefore intended in good faith as a compliance with 


its requirements. 


Conimissioners’ decision, Department 
Appeal from superior court, city 


and county of San Francisco; J. P. 


Hoce, Judge. 
Action by the Bank of British North 
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America against the Alaska Improve- 
ment Company to recover on certain 
bills of exchange. From a judgment 
for plaintiff, and from an order denying 
its motion for a new trial, defendant 
appeals. Reversed. 

Daniel Titus, for appellant. 

Smith & Pomeroy, for respondent, in 
support of the proposition that plaintiff 
was entitled to maintain the action be- 
cause the penalties against suing im- 
posed by the banking act are not appli- 
cable to this case, for the reason that 
the banking business done by plaintiff 
in purchasing the bills of exchange was 
done in a foreign country, cited the fol- 
lowing New York cases: Garrison v. 
Howe, 17 N. Y. 466; Bonnell v. Griswold, 
80 N. Y. 128; Whittaker v. Masterson, 
100 N, Y. 277, 12 N.E. Rep. 604; Whitney 
Arms Co. v. Barlow, 63 N. Y. 62, and 68 
N. Y. 34; and Pier v. Hanmore, 86 N. 
Y. 95. 


ACTION BY BANK ON BILLS OF EXCHANGE— 
PRINCIPAL DEFENSE—DISABILITY TO SUE 
BECAUSE OF NON-SUFFICIENT COMPLI- 
ANCE WITH LAW REQUIRING BANK 
STATEMENT. 

Haynes, C. Appeal from the judg- 
ment and an order denying defendant's 
motion for a new trial. The action is 
upon certain bills of exchange drawn by 
the defendant upon William T. Cole- 
man & Co., payable to the order of de- 
fendant 60 days after date, and by the 
defendant indorsed and delivered to 
said William T. Coleman & Co., who, 
before maturity, sold and delivered the 
same to plaintiff. These bills were 
afterwards duly accepted by W. T, Cole- 
man & Co., who failed to pay them at 
maturity, of all of which the defendant 
was notified. Defendant’s answer, in 


addition to denials not necessary to be 
noticed, alleged that, after the defend- 
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ant indorsed said bills of exchange, saic 
William T. Coleman & Co., the drawee, 
paid the same to defendant, whereby 
the defendant was 


released and dis- 
charged from liability thereon as drawer 
and indorser; and, fora further defense, 
alleged that the plaintiff, for more than 
two years last past, was a banking cor- 
poration doing business in the city an: 
county of San Francisco, state of Cali- 
fornia, and during all that time was, and 
still is, subject to an act of the legisla- 
ture of that state, approved April 1, 
1876, concerning corporations and per- 
sons engaged in the business of bank- 
ing ; 
with 


that plaintiff had not complied 
certain of that 
(hereinafter mentioned,) and because 
thereof was prohibited from bringing or 
maintaining any action in the courts of 
this state. The court found that all the 
allegations of the complaint were true, 
and as to the answer found all the alle- 
gations untrue, except that plaintiff 
had been doing business as a banking 
corporation for more than two years at 
the place alleged, and that there were 
many newspapers of general circulation 
published in the city of San Francisco. 


provisions act, 


WHAT THE LAW REQUIRES. 


The act referred to (St. 1875-76, p- 
729) requires: (1.) That two statements 
shall be published and recorded each 
year in January and July, (2.) That one 
of such statements shall state the amount 
of capital stock actually paid in, and 
that nothing shall be deemed capital 
actually paid in except money dona fide 
paid in to the treasury of such bank, 
(3.) The other of said statements shall 
show the actual condition and value of 
its assets and liabilities, and where the 
assets are situated, The statements are 
required to be ‘‘sworn statements,” 
verified by certain officers in case ofa 
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home corporation, and in case of a for- 
eign corporation, ‘‘ the statements here. 
in provided for shall. be verified by the 
agent or manager of the business resi- 


lent in this state.” These statements 


are required to be recorded in the office 
of the county recorder, one in a book 
entitled ‘* Statements of Banking Capi- 
tal,’ and the other in a book entitled 
‘*Statements of Banking Assets.”” The 
third section of this act is as follows: 


“Sec. 3. Directors making a false statement shall be 
tly and severally liable to any person hereafter 
ealing with such corporation, to the full extent of 
ich dealing ; and no corporation and no person or 
persons who fail to comply with the provision or any 
f the provisions, of this law, shall maintain or prose- 
ite any action or proceeding in any of the courts of 
is state until they have first duly filed the state- 
ments herein provided for, and in all other respects 
omplied with the provisions of this law; nor shall 
iny assignee or assignees of any such corporation or 
person, whose assignment shall be made subsequent 
to any such failure to comply with the provisions of 
his law, maintain any action or proceeding in any 
rt of this state until his or their assignor or assign- 

rs shall have first duly « 


this law.” 


omplied with the provisions 


Appellant contends that the plaintiff 
has not complied with the requirements 
f said statute in several particulars: 
(t.) That the statements published and 
recorded by the plaintiff do not show 
the amount of the capital actually paid, 
into the 
bank; (2) that the statements published 
and recorded by the plaintiff were not 
(3) that, if the 
held sufficient as 


in money and in good faith, 


‘sworn statements;” 
statements should be 
to form and substance, they do not 
of the bank in the 


particulars required for the six months 


show the condition 


immediately preceding the publication 
and recording, but of a period ending 
more than six months prior thereto, 


DISCUSSION OF SUFFICIENCY OF STATEMENT, 
1. The statute contemplates two state- 


ments, but we are not prepared to hold 
that if the one statement contained all 
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the particulars required by the statute it 
would not be sufficient, inasmuch as the 
statement was recorded in each of the 
books, and the information required 
could be ascertained from either. We 
think, however, that the statements put 
in evidence by the plaintiff were not a 
substantial compliance with the statute. 
These statements, omitting the figures, 
were under the head of—- 


“* LIABILITIES: 


“ Capital 
Circulation 


Bills payable and other liabilities................. 
SIMIC ROE BOE POO co oc vaawcevesdcsesscccecsccess 


Specie on hand and cashat banker’s.............. $-— 
Bills receivable and other securities.............. 
Investments 

Bank PTOMiSSS...cccccccscccscesccccsocescesscececes 


cnticsancenteaetdimethexiadsseseued $—— 


¥ 
--A sum equalling the liabilities,’ 


The statute requires a statement of 
the amount of capital actually paid in 
in money; and thus excludes subscribed 
capital not paid, and all securities of 
every description which may be held to 
represent capital. So in regard to the 
statement of assets, the statute requires 
the ‘‘ value” to be stated, and where the 
Bills receivable, 
for example, are never charged up to 


assets are situated. 
profit and loss by any banker or busi- 


ness man, until collection is hopeless; 


but until that time they appear on every 


trial balance as assets on their face val- 
ue. However that may be, the legisla- 
ture required a sworn statement of the 
capital actually paid in, and the value 
of the assets, and where the assets were; 
and we must either hold that ‘‘ capital,” 
in the statement, means only ‘‘ capital 
actually paid in money,” and that the 
words ‘‘ Bills receivable and other se- 
curities”’ of themselves amount to an 
averment that they are of the actual 
value there stated, or we must hold the 
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statement materially deficient. We do 
not say that this defect in the tabulated 
statement may not be cured by proper 
averments in an affidavit attached there- 
to showing that the ‘‘capital” men- 
tioned in the statement has been actually 
paid in money in good faith into the 
treasury of the bank, and thatthe assets 
there shown are of the value there 
stated and are situated at a place or places 
named, The statute does not prescribe 
the form of these statements, and it is 
immaterial in what form the facts re- 
quired are stated. 


SUFFICIENCY OF VERIFICATION. 


2. But these tabulated statements are 
not only not aided by the affidavit at- 
tached thereto, but are not ‘* sworn 
statements.”’ The affidavit is made by 
the managing agent at San Francisco, 
and is as follows: 


““William Lawson, being duly sworn, says he is the 
managing agent at San Francisco of the above-named 
bank, and that said bank has no cashier or secretary 
atsuch agency ; that said bank is incorporated under 
the laws of Great Britain, has its principal place of 
business in the city of London, and carries on its busi- 
ness there and through numerous branches and agen- 
ciesin Canada, the city of New York, and this city; 
and, turther, that the accounts of the San Francisco 
agency are made up to the 30th of June and jist of 
December ineach year, and forwarded to the London 
office, where they are consolidated with the other ac- 
counts of the bank, and a general statement is pre- 
pared showing the entire assets and liabilities, which 
is sent to this office; that such general statements 
reach San Francisco about the middle of August and 
February in each year; that the foregoing is a correct 
copy of the last statement received. W. LAWSON. 
Subscribed and sworn to before me this sth day of 
July, 1888. [Seal.] JAMES L. KING, Notary Public.’’ 


It is nowhere intimated in this affidavit 
that any of the reports or accounts which 
are combined in the general statement 
were made under oath by any one, or 
that the general statement to which he 
attached his affidavit was the sworn 
statement of any officer or employe of 
the bank; nor does he swear that he 
believes it to be a true or correct state- 
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ment. He only swears that it is ‘‘a true 
copy of the iast statement received.” If 
the capital of the bank, at the time this 
statement was made was wi/, and it had 
not been possessed of a dollar of availa- 
ble assets, and the agent had known it 
at the time the oath in question was 
taken, he could not be convicted of per- 
jury. In Whitney Arms Co. v. Barlow, 63 
N. Y. at page 66, the court had under 
consideration a similar statute, requir 
ing the trustees of manufacturing cor- 
porations, at stated times, to publish ana 
file a verified ‘‘report, which shall state 
the amount of capital and of the propor 
tion actually paid in, and the amount of 
its existing debts.” It wus there said: 

“The reports should, in all essential particulars 
comply with these statutes. The facts need not nec- 
essarily be stated with technical or grammatical pre- 
cision and accuracy, but they must substantially ap- 
pear, and be verified by the oath of the president an 
a majority of the trustees, and so distinctly stated 
that, if untrue, perjury could be assigned, or an ac- 
tion maintained by any one sustaining legal injury 
from the misstatement,” 

It is true, as said by counsel for re- 
spondent, that our statute is in some 
sense penal, and should receive a liberal 
interpretation; but the fact that a stat- 
ute is penal does not authorize the court 
to refuse to enforce it where the failure 
to comply with its provisions is, as in 
this case, palpable and materiai. 

The fact that the San Francisco agent 
of the plaintiff could not personally 
know the truth of all the matters re- 
quired to be embodied in the statements 
is not sufficient to relieve the plaintiff 
from such compliance as was within its 
power; and, if it be said that it is not 
possible for the plaintiff to comply sub- 
stantially with the requirements of the 
statute, that would be conclusive against 
its right to maintain the action, as it is 
not in the power of the court to make 
an exception where none is made in the 
statute 
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POLICY OF LAW NOT DISCUSSED. 


As to the wisdom of this enactment, 
either as to its general purpose or the 
mode of its enforcement, we are not 
called upon to speak. The power of the 
legislature to make the enactment is not 
questioned, and our whole duty is to 
determine whether or not the law has 
been complied with, and, if it has not, 
to further determine the effect of such 
non-compliance upon the right of the 
plaintiff to maintain this action. 


THE BANK'S CONTENTION CONSIDERED 
'HAT PENALTY AGAINST SUING NOT 
APPLICABLE BECAUSE TRANSACTION WAS 
A FOREIGN ONE, 

In Bank v. Cahn, 79 Cal. 463, this 
court held that a failure on the part of 
the plaintiff to comply with the provis- 
ions of the act in question was sufficient 
defense to the action. Counsel for res- 
pondent contends, however, that in the 
above cited it was held that the 
publication and recording of these doc- 
uments is mainly for the benefit of those 
locally interested, by giving informa- 
tion to them through local publication 
and recording, and that therefore the 
Statute was not 


case 


intended to have an 
extra territorial effect; that in this case 
the bills of exchange sued upon were 
purchased by plaintiff at its agency at 
Vancouver in British Columbia; and 
that the ‘‘ banking business,’’ so far as 
these bills were concerned, was done in 
a foreign country. The record shows 
that these bills were purchased at plain- 
tiffs Vancouver agency, and paid for by 
drafts drawn by that agency upon the 
San Francisco agency; that the bills 
were forwarded to the latter agency, 
and by it presented for acceptance, and 
after acceptance retained for collection. 
Upon this state of facts, respondent 
contends that it should not be deprived 
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of the right ‘‘ accorded to all foreigners 
of pursuing their remedies against resi- 
dents of this state upon personal con- 
tracts made out of the state.” But the 
personal contract in this case sought to 
be enforced was a California contract, 
made here, and to be performed here. 
The Aiaska Improvement Company, the 
defendant in the action, did not sell 
these bills to the plaintiff at Vancouver 
orelsewhere. Its only liability was that 
of a drawer and indorser, and not upon 
a supposed guaranty or other obliga- 
tion, created by a sale of the paper in a 
foreign jurisdiction; nor can we see 
why the payment of the draft drawn by 
the Vancouver agency upon the San 
Francisco agency in payment for the 
bills of exchange, the presentation of 
them for acceptance, the demand of 
payment at maturity, and the protesting 
them for nonpayment, is not doing a 
banking business in the state of Califor- 
nia. If John Smith, a resident of Van- 
cover, had there purchased them, and 
sent them to plaintiff's agency at San 
Francisco for the purposes above men- 
tioned, would any one doubt that the 
same acts as those performed by the 
plaintiff in the case at bar were within 
the legitimate functions of a bank, were, 
indeed, the exercise of one of the most 
common and convenient functions of a 
bank, and which is everywhere regarded 
as banking business?” In Bank v. Bar- 
ling, 44 Fed. Rep. 641, an action against 
a stockholder of the Alaska Improve- 
ment Company upon his personal liabil- 
ity as a stockholder for these same bills 
of exchange, (cited by respondent's 
counsel,) the court held that the right 
of the plaintiff to maintain an action in 
the federal courts was not affected by 
the state statute under consideration 
here. Having so decided, the court 
also expressed the opinion in that case, 
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in the circuit court, and also in the same 
case in the circuit court of appeals, (50 
Fed. Rep. 260, 1 C. C. A. 510,) that, as 
the purchase of the bills of exchange 
occurred beyond the limits and jurisdic- 
tion of the state of California, the case 
was not within the statute; but this was 
clearly 
upon thepoint here. 


obiter dicta, and not authority 


DISABILITY EXTENDS TO PERSON 
IRRESPECTIVE OF WHERE 
ORIGINATED. 


SUING, 
TRANSACTION 


But the whole question as to where 
the ‘‘ banking business” was done, or 
the purchase was made, if material in 
It is con- 
ceded that the plaintiff is, and during 


any sense, is not conclusive. 


all the time covered by this transaction 
has been, doing a banking business in 
this state. The requirements of the 


statute are imperative. The penalty 
for failure to comply with the statute is 
not that it shall not maintain or prose- 
cute any action or proceeding upon or 
concerning a banking transaction done 
or performed by it within the state, but 
it is that ‘‘ nocorporation and no person 


or persons who fail to comply with the 


provisions, or any of the provisions, of 


this law, shall maintain or prosecute any 
action or proceeding in any of the courts 
The disability 
imposed by the statute as a consequence 


of this state until,”’ etc. 


of the noncompliance is universal. There 
are no exceptions expressed in the stat- 
As to reme- 
dies, the /ex fort governs, not the /ex 
loci contractus. The penalty imposed by 
the statute for its violation affects the 
person or corporation by 


ute, and none are implied, 


creating a 
personal disability, but in no wise affects 
the legality of business transacted. The 
view we have taken does not, as we 
think, conflict with the New York cases 
cited by the respondent, but, on the 
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contrary, is clearly supported by them 
Those cases proceed upon the theory 
that the duty of the corporation to make 
these reports is one which it owes to the 
public generally, for the protection of 
all persons who may have occasion to 
deal with it; that the duty is a corporate 
one; that the state’confers upon the cor- 
poration valuable privileges, and, to 
carry out its policy, exacts the perform- 
ance of specified duties which they must 
perform as the condition upon which 
they are entitled to enjoy these privi- 
leges. It does not affect the analogy 
between those cases and the case at bar 
that the penalty for a failure to comply 
with the statutory requirements was in 
some Cases a pecuniary liability of the 
members of the corporation, and in oth- 
ers a forfeiture of the corporate fran- 
chise, The duty was the same, imposed 
for the same reason; the only difference 
being in the mode of securing its per- 
formance. 


RESPECTING THE TIME OF PUBLICATION, 


3. The statute doubtless intended that 
these statements should show the con- 
dition of the bank as of atime immedi- 
ately or shortly preceding the publica- 
tion of the statement, as otherwise there 
could be no object in requiring semi- 
annual statements. We are not prepared 
to hold, however, that, where an exact 
compliance with the requirements of the 
statute as to the time of publication is 
impossible, a publication and recording, 
as soon thereafter as the same could 
reasonably be done, would not be asub- 
stantial compliance, and relieve the cor- 
poration from the penalty imposed by 
the statute. The legislature, in fixing 
the time for the publication of these 
statements, no doubt took into consid- 
eration the fact that banks usually pre- 


pare semi-annual statements at the close 
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f the months of June and December, 
ind in naming January and July as the 
time of publication supposed that ample 
time was given for that purpose; and, 
as recent information as to the condition 
f banks and bankers is of more import- 
ance to the public than that the publica- 
ion shoula be made in a particular 
nonth, that a publication in February 
ind August would be a more substantial 
ompliance with the statute than with- 
iolding the publication and recording 
intil the recurrence of the next July or 
january. If this delay in the publica- 
ion had been the only defect, we should 
ave been inclined to hold that the de- 
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lay was caused by the supposition that 
the publication could be legally made 
only in the months named in the stat- 
ute, and was therefore intended in good 
faith as a comp iance with its require- 
ments. The conclusions at which we 
have arrived upon questions above con- 
sidered render it unnecessary to con- 
sider other questions presented by ap- 
pellant. We advise that the judgment 


and order appealed from be reversed. 


We concur: Foorr, C.; Vancuier, C. 


Per Curiam. For the reasons given 
in the foregoing opinion the judgment 
and order appealed from are reversed. 


ABSTRACTS AND NOTES OF CASES. 


Cotton Receipts are Not Negotiable Paper. 


Clay et. al. v. Gage, Court of Civil Appeals of Texas, December 20, 1892. 


Clay"was the owner of nine bales of 
cotton in Gage’s cotton yard at Hills- 


boro, for:which he held nine receipts, 
called ‘‘ tickets,” of substantially the 
following tenor: 

“ Received of .. one bale of cotton for 
.ccount of (name of owner) deliverable to bearer on 


return of this certificate and payment of charges. 
Risks of fire excepted.” 


Upon each receipt was indorsed the 
weight and price, and also the number 
marked upon the bale of cotton. These 
receipts had originally been issued to one 
Stroud who sold the cotton to Clay and 
transferred the receipts to him. Clay 
lost the receipts and promptly notified 


Gage of the fact, demanding possession 
of the nine bales, marking each of them 
in red ink, furnishing a memorandum 
of their numbers, and protesting against 
Gage’s shipping or otherwise disposing 
of them. 

Gage refused to comply unless Clay 
would produce the tickets or give an in- 
demnity bond against future liability. 
This Clay failed to do. Thereafter 
Gage shipped or delivered one of the 
bales to some unknown person, in ex- 
change for one of the alleged lost tickets. 

This suit was by Clay against Gage 
for the cotton or its value. In the trial 
court judgment was rendered against 
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Clay as to the bale that was delivered on 
the ticket, and in his favor tor the other 
eight bales conditioned upon his execu- 
ting an indemnity bond. Clay appealed 
the case, 

The point of law involved was as to 
the negotiability of the cotton receipts. 
If negotiable paper, then the warehouse- 
man would be liable upon them to an 
innocent holder, and would be entitled 
to indemnity before surrendering the 
bales. If not the true 
owner would be entitled to the cotton 


negotiabie, 


without giving indemnity, because no 
holder of the receipt could assert a 
superior title. This matter of negotia- 
bility is a question of importance to 
banks, to whom such receipts might be 


offered as collateral. The court of civil 


appeals reverses the trial court, holds 


the receipts not negotiable, and Clay 


entitled to the bales of cotton without 


giving indemnity. The court's expos- 
ition of the law is appended: 

‘* If the principles of negotiable instru- 
ments should be deemed entirely appli- 
cable to the receipts issued by appellees 
(Gage) in the form set forth in the con- 
clusions of fact, the judgment, in so far 
as it conditioned a recovery by the ap- 
pellants on the execution of an indem- 
nity bond, should be sustained. Daniel, 
Neg. Inst. § This 
from that quality of negotiable paper 


1480, rule results 


whica enables the holder in due course 
of trade to recover upon it, though his 
title be derived from the finder of lost 
paper, or from one who has stolen it. 
Where the maker risk 
second payment, the rule has no appli- 

The receipt 
a warehouse- 


runs no of a 


cation. Id. $$ 1481-1485. 
in question is essentially 
man’s receipt, and is also analogous to 
a bill of lading of a common carrier, in 
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form negotiable. It is held by the su- 
preme court of the United States, even 
under statutes which declare bills of 
lading to be negotiable by indorsements 
and delivery, that, inasmuch as they 
represent goods, and not money, in case 
they should be lost or stolen, a dona fide 
holder, who derives his title from a 
finder or a thief, could not recover, as 
in case of negotiable paper under the 
law merchant. Any other holding would 
place the symbol upon a better footing 
than the thing represented, it being we! 
settled that title to personal property 
has 
found it, or stolen from the owner. It 
that 


cannot be derived from one who 


follows the cotton receipts in 


law 


with that superior quality of negotiabl 


question are not clothed by the 
paper which enables a dona-fide holder t 
recover, though the owner has not parted 
with his title. The reason for the rule, 


therefore, which requires indemnity 
from the loser as a condition precedent 
this 


The true owner might, through 


to the recovery does not exist in 
case. 
his negligence or carelessness, be es- 
topped from asserting his title against 
one holding from the finder or the thief, 
but no such case is here presented, Shaw 
v. Railway Co., 101 U.S. 557; Friedlander 
v. Railway Co., 130 U.S. 416, 9 Sup. Ct. 
“Rep. 570; Hutch. Carr. (2d Ed.) § 
It it settled in this state that the owner 


129. 


of property held by a bailee may sue to 
recover it from the bailee, though not a 
party to the contract of bailment, 2od- 
erts v. Yarboro, 41 Tex. 453; (Velson v. 
King, 25 Tex. 663. We conclude that 
the judgment must be reversed, and 
here rendered in favor of appellants 
(Clay) for the nine bales of cotton, or 
the value of each, with lawful interest 
from November 4, 1887, and for costs.” 
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Taxation of National Banks. 


Albuquerque National Bank v. Perea, Supreme Court of the United States, January 3, 1893. 


A national bank in New Mexico sought to enjoin collection of the taxes against it for 1888 on the ground of 


nequality and discrimination in the assessment, 
was assessed at only 70 per cent. 
cent. above other property. 


opinion. 


Its property was assessed at full value, while other property 
Subsequently the bank's assessment was reduced to 
The supreme court holds, no ground for complaint, for reasons stated in the 


$5 per cent., or 15 per 


Injunction was also sought to restrain collection of the 1889 taxes for the same reason of inequality and dis- 


nination, 


No part of these taxes had been paid or tendered. The court holds that the part of the tax conceded 


lue must be first paid or tendered, before any relief can be asked as to the remainder, and that the bank’s 


10t so doing 


impossibility 


The Albuquerque Nat'l. Bank sought 


to restrain the collector of Bernalillo 


suunty, New Mexico, from the collection 
ff the regular territorial, county and 


city taxes assessed and levied upon its 
property for the year 1888, and also for 
the year 1889. 

REASONS FOR ENJOINING 


1888 TAXES, 


The ground upon which the injunction 
was sought to restrain the collection of 
the 1888 taxes was, generally speaking, 
inequality and discrimination in the as- 
sessment. 

The bill alleged that the plaintiff made 
a return of its property for taxation to 
the asSessor, protesting at the time that 
its property should not be assessed at 
any greater rate than other property; 
that, disregarding the protest, the asses- 
sessor assessed the property at its par 
and full value; that thereupon it ap- 
pealed to the board of equalization, 
which reduced the assessment to 85 per 
cent.: ‘*that all other property in the 
county and territory, is not assessed at 
near so high a valuation upon its actual 
value; and that the average valuation 
of such other property does not exceed 
7° per cent. of its actual value. At first 
there were also allegations to the effect 
that the assessor and board of equaliza- 


y to separate legal from illegal portion of taxes 


was not justified by the 


tion systematically discriminated in the 
valuation and assessment of complain- 
ant’s property and other property in 
the territory, but they were volun- 
tarily stricken out by the plaintiff. It 
further alleged ‘‘that the amount of 
the taxes upon the assessment as made 
by the board of equalization, is the sum 
of $2,189, and that the amount of the 
assessment which your orator should 
justly pay for its said property, if law- 
fully, equitably justly assessed, 
would be the sum of $1,532.30, which 


and 


said sum your orator brings into court, 
and hereby tenders and offers to pay to 
the said defendant Jose L, Perea, ex- 
officio collector of the said county of 
Bernalillo.” 


GROUNDS FOR ENJOINING 1889 TAXES, 


The bank also filed a supplemental 
bill to restrain the collection of the taxes 
for the year 1889 for the same reason of 
inequality and discrimination. The bill, 
on its face, failed to allege the amount 
of taxes levied upon the property of the 
plaintiff for that year; though by refer- 
ence to one of the exhibits attached,— 
the assessment roll for the county,—it 
appears that it was $3,713.76. There 
was an allegation that the amount 
admitted in the original bill to be 
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justly due for the taxes of 1888 had 
been paid; and then follow these aver- 
ments, which are all there are, in re- 
spect to an admission of an amount due, 
payment, or tender: 


‘*And your orator further alleges that, hav- 
ing paid all the taxes for which it was liable for 
the year 1888, it now comes into court and offers 
to pay all the taxes which can justly and law- 
fully be assessed against it, and for which it 
may be justly and lawfully liable for the year 
1889, and now tenders the same into court. * * 

And your orator further alleges that the said 
assessment and the said tax roll are so made out 
that itis impossible to separate the property upon 
Which your orator is justly and lawfully taxed, 
and the taxes upon which are justly and law- 
fully levied, from the balance of the taxes as- 
sessed against your Orator; but whatever sum 
may be ascertained by the court to be justly 
due from your orator on account of taxes for the 
year 1889 your orator is ready and willing and 
brings the same into court and is ready to pay 
the same.” 


Demurrers to these bills of the bank 
were sustained by the district and su- 
preme courts of the territory, and the 
bank appealed to the supreme court of 
the United States, who now affirms the 
judgment below. 

DECISION 1888 


AS TO TAXES. 


Mr. Justice Brewer, delivering the 
opinion of the court, said: 

As to the tax of 1888, the case stands 
upon the allegation that plaintiff’s prop- 
erty was originally assessed at its full 
value, while other property 
sessed at 


was 
thereof; that it 


as- 
70 per cent. 


appealed to the board of equalization, 


for a reduction; and that such tribunal 
reduced the valuation, but only to 85 
instead of 70 percent. It would seem 
that the mere statement of this was 
sufficient. The law of New Mexico re- 
quires property to be assessed at its 
cash value. Confessedly, this plaintiff's 
property was assessed at 15 per cent, 
below that value. Surely, upon the 
mere fact that other property happened 
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to be assessed at 30 per cent. below the 
value, when this did not come from any 
design or systematic effort on the part 
of the county officials, and when th 
plaintiff has had a hearing as to the cor- 
rect vafuation, on appeal before the 
board of equalization, the proper tribu- 
nal for review, it cannot be that it cat 
come into a court of equity for an in- 
junction, or have that decision of th 
board of equalization reviewed in thi 
collateral way. 


Stanley v. Supervisors 


21 U. S. 535, 7 Sup. Ct, Rep. 1234. 
DECISION AS TO 1889 TAXES. 


With respect to the taxes of 1889, 
there was no payment or tender of pay- 
ment of any amount. Plaintiff seeks to 
avoid the necessity therefor by alleging 
that it is impossible to separate the legal! 
from the illegal portions of the taxes — 
an allegation which is manifestly untrue, 
in view of the fact that it had no diffi- 
culty in making the separation in the 
taxes of 1888, the assessment for which 
was made in a similar way, and in view 
it must have 
known what property it had which was 
subject to taxation as well as its value, 


of the further fact that 


and therefore the rate of taxation being 
fixed by law, it could, of course, have 
known what amount was undoubtedly 
due. 
is perfectly well settled in this court, In 
State Railroad Tax Cases, 92 U. S. 575, 
In that 
case it was said by Mr. Justice Miller, 
speaking for the court: ‘‘It is a profit- 
able thing for corporations or individ- 


The rule in respect to this matter 


616, it was fully considered. 


uals whose taxes are very large, to ob- 
tain a preliminary injunction as to all 
their taxes, contest the case through 
several years’ litigation, and, when in 
the end it is found that but a small part 
of the tax should be permanently en- 
joined, submit to pay the balance. This 
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is not equity. It is in direct violation 
of the first principles of equity juris- 
diction. It is not sufficient to say in 
the bill that they are ready and willing 
to pay whatever may be found due. 
They must first pay what is conceded 


to be due, or what can be seen to be due 


mn the face of the bill, or be shown by 


affidavits, whether conceded or not, be- 
re the preliminary injunction should 
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be granted. The state is not to be thus 
tied up as to that of which there is no 
contest, by lumping it with that which 
is really contested, If the proper officer 
refuses to receive a part of the tax, it 
must be tendered, and tendered without 
the condition annexed of a receipt in full 
Many other 
cases to like effect might be cited. 


of all the taxes assessed.”’ 


The decree will be affirmed. 


PROPOSED BANK SUPERVISION AND REGULATION IN OHIO. 


BILL has been introduced in the 
11 Ohio legislature by Representative 
Strock, of Trumbull county, providing 
for the inspection and regulation of all 
banking houses and incorporations of 
the state except national banks and 
savings banks organized under the Ohio 
laws. 

The bill makes it unlawful for any 
firm or corporation to do a_ banking 
business by receiving money on deposit 
or buying or selling exchange and the 
like, unless it has property of certain 
cash values according to the population 
of the town or city in which it is located. 
These amounts vary from $5,000 ina 
village of 1,000 inhabitants to $50,000 
in a city of 10,000 inhabitants, and it is 
stipulated that the assets must be in 
excess of all incumbrances and that not 
more than one-third of the whole amount 
may be in real estate, furniture and fix- 
tures. Before commencing business the 
firm or corporation must notify the sec- 
retary of state of its intention to do so, 


the period between a on the 
beginning of business being in no case 
less than ten days. Every banking es- 
tablishment must make a sworn report 
to the secretary of state at least three 
times a year according to a form pre- 
scribed by him. The report must be‘a 
full statement of all the assets and lia- 
bilities of the bank, every detail of the 
business being described. It is pro- 
vided that commercial paper not in pro- 
cess of collection and six months past 
due, shall not be included in the assets. 
A summary of the report must be pub- 
lished in a paper at the place of busi- 
ness. The secretary of state, state 
treasurer, and attorney-general or any 
two of them may call for special reports 
whenever they think necessary. 

These three officers are to constitute a 
board with the authority of a board of 
bank supervisors. They are to appoint 
a person to do the necessary clerical 
work and still another person to make 
an examination of the affairs of every 
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bank at least once a year, and oftener if 
necessary. This person must not be in 
any way interested in the affairs of any 
bank. He is to have power to look at 
all the books and papers of the bank 
and to compel the attendance of wit- 
nesses, and he must report all his find- 
ings to the secretary of state. He is to 
receive a fee of $10 a day for inspecting 
a bank and all fees in excess of $2,000 
collected in one year he must turn into 
the state treasury. In no case may the 
fees charged for making a single exam- 
ination exceed $10. For failure to make 
a report, a bank may be fined $50 a day 
during the period of delinquency and a 
false statement is made punishable with 
$10,000 fine and imprisonment in the 
penitentiary for from one to five years. 
Each bank is required to have on hand 
at all times available funds at least 15 
per cent. of the aggregate amount of its 
deposits and liabilities and in cities of 
more than 25,000 population this re- 
serve must be 20 percent. of that amount. 
Savings banks are required to have on 
hand only 5 percent. of their deposits 


and immediate liabilities. Immediate 
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liabilities will include all claims against 
the corporation payable on demand. If 
the available funds of a bank fall below 
this reserve, the bank must not make 
any new loans or discounts, except by 
purchasing bills of exchange payable at 
sight, nor may it make any dividends of 
its profits until it has on hand the re- 
quired amount of funds. If a 
whose 


bank 
reserve falls below the amount 
required does not make good the amount 
within thirty days, the secretary of state 
shall, through the attorney-general, se 
cure the appointment of a receiver for 
its affairs shall be 
The total 
bank shall not exceed 20 per cent of its 


the institution, and 
closed up. liabilities of a 
capital stock, the liabilities of the sev- 
eral members of a corporation being in- 
cluded in this, and the liabilities of the 


stockholders of a bank to the bank shall 


not exceed 50 per cent. of the paid up 
capital. To receive on deposit the notes 
or paper of an insolvent bank, corpora- 
tion or firm is made punishable with 
$10,cco fine and five years’ imprison- 
ment, and the board above-mentioned 
may, when it thinks it necessary, close 
up a bank. 
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DEPARTMENT OF QUERIES AND REPLIES. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrary. 


Lien on Stock of Banking Partnership in Pennsylvania. 


MARiETTA, Pa., February 13, 1893. 
Editor Banking Law Journal: 
DEAR SiR:—Will 


opinion or quotations from legal decisions, in 


you kindly give us your 
the columns of your JOURNAL on the following: 

A private bank in Pennsylvania has a capital 
stock of $100,000, certificates of shares being 
issued tor same. On the face of said certificates, 
it is stated that 


‘‘ agreeable to the terms of the articles of co- 


the certificates are issued, 


partnership dated ........ Fe ivdnenne 

The articles of co-partnership mention that 
the share or shares and. interest of each and 
every member or holder shall be liable to the 
association for the indebtedness of the respect- 
ive shareholder thereto and no transfer of share 
or shares shall be allowed until after such indebt- 
edness shall have been paid or satisfactorily 
provided for. 

If an outside party should accept said certiti- 
cates of stock as collateral security for a loan— 
could said bank be compelled to transfer the 
stock or pay out the value of same, when the 
bank has claims of offset for moneys due said 
bank from said shareholder ? 

Awaiting with interest your reply to same in 
your BANKING LAW JOURNAL, we remain, 

Yours very truly, 
CASHIER, 


The act of Jnne 2, 1874, for the form- 
ation of partnership associations, pro- 
vides that ‘‘ interests in such partnership 
associations shall be personal estate, and 
may be transferred, given, bequeathed, 
distributed, sold or assigned, under such 
rules and regulations as such partner- 
ship associations shall from time to time 
prescribe,” etc. 


Nothing in the act expressly gives the 
company a lien upon the stock for the 
indebtedness of a stockholder, as is done 
in the act for the formation of banking 
companies; but the provision of the ar- 
ticles of copartnership above quoted, 
and the statement in the certificate that 
it is issued agreeably to the terms of the 
articles, are doubtless sufficient to give 
the partnership a lien on ‘the stock of 
any indebted shareholder, and justify 
its refusal to make transfer to a subse- 
quent purchaser or pledgee, until the 
debt is satisfied. 

We need go no further than to cite the 
case of Logan v. McNaugher,88 Pa. St. 103, 
which arose under this act. The articles 
of association of an unincorporated 
banking company provided that the 
stock could not be transferred without 
the consent of the board of directors, 
nor when a stockholder was indebted 
by note or otherwise to the bank, One 
Moore owned ten shares in the bank and 
traded them off for value to one Logan, 
under an arrangement whereby the 
president of the bank, Reed, agreed 
that the bank would accept the stock 
from Logan at par in part payment of 
Logan’s note held by it. Logan paid 
the balance of his note to the bank in 
cash, and asked its surrender. This was 
not done, but the bank having closed, 
he was sued on the note by the trustee. 
Judgment was rendered against him as 
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the evidence failed to show that a ma- 
jority of the directors sanctioned the 
arrangement, the president alone, under 
the articles, having power. The 
court said: 


not 


“This case is governed by the by-laws and usages of 
the association which was unincorporated. While such 
an association has someanalogy to a corporation in 
its by-laws and rules, it is still a mere partnership, 
and these laws and regulation 
terms of an article of copartnership, by which each 
member binds himself to the others. 
permits a new partner to be introduced through a 
transfer of its stock, but upon its own terms. 
rules and regulations the stock of each partner is made 


S are analogous to the 
This association 
By its 


liable for the partner’s debts to the association, and 
its assignment is prohibited without the assent of the 
managing partners, called directors. In buying into 
the partnership, the purchaser of the stock is bound to 
know the rules and regulations which govern it. He 
cannot ask to be made a partner unless upon the 
terms imposed upon his entrance into the partnership, 
Had he inquired into the nature of the association, and 
the by-laws by which it is governed, he would have 
discovered the terms of his admission, and have 
acted accordingly; otherwise he cannot complain.” 


This instructs us that one who pur- 
chases or takes as collateral, the stock of 


such an unincorporated partnership, is 
bound to knowledge of its articles and 
by-laws; and hence, when the articles 
give the partnership a lien for the 


holder’s indebtedness, the transferee 


takes subject thereto, 


The Penalty for Usury by National 
Banks. 


YeLLow Mepictne County BANK, } 
GRANITE FALLs, Minn., Feb. 4, 1893. § 


Editor Banking Law Fournal. 


Dear Sir:—The question is often brought up 
among officers of national banks and as frequent- 
ly disposed of by attorneys in a different manner, 
as to what law would be applicable to the follow- 
ing case, that of the United States governing 
national banks, or that of the state in which the 
bank is located. ; 

For example: Were a national bank the hold- 
er of an usurious note and were to sue on it, the 
note being less than the amount necessary to 
commence an action in the United States Court 
(which is $2,000 in our state) and the makers 
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were to set up the defense of usury, would 
the laws of the state in which the bank 
is located apply, or would those of the 
national bank act be brought to bear? In 
the first instance, under the laws of our state, 
the bank would in this case lose the whole debt, 
while under the national banking act the pen- 
alty for having taken usury would be the loss of 
twice the amount of the excess, would it not? 
The question in controversy among attorneys 
is, which is applicable in such case, the state 
law or that of the national bank act? 
Respectfully, 
Bert WINTER, Cashier. 


The national bank act ($ 5198 R. S.) 
provides the penalty for usury by na- 
tional banks. Forfeiture of entire in- 
terest, or in case the usury has been 
paid, subjection of bank to an action for 
twice the amount—in most states held 
to be twice the entire interest; in New 
York, twice the excess over legal inter- 
est only. 

This penalty provided by congress 
has been held to be exclusive of state 
penalties. National Bank v. 
Dearing, 91 U. S. 29. Consequently in 
a suit by a national bank in Minnesota 
upon a promissory note to which the 
defense of usury prevailed, the Minne- 
sota court would have to apply the pen- 
alty prescribed by congress—forfeit the 
interest and render judgment for the 
principal only—and could not apply the 
Minnesota penalty. 

But while all the courts concede that 
the penalty of the national bank act su- 
persedes the civil usury penalties im- 
posed by state laws, such as forfeiture 
of interest or entire debt, the question 
has been raised whether the exclusion 
of state penalties by congress extends to 
any criminal penalty, such as a fine, 
which the state may see fit to impose. 
This question is not involved in the in- 
quiry, but is, nevertheless, pertinent to. 
notice in this connection. It has been 


Farmers’ 
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recently held in South Dakota that a 
state may punish a national bank by 
fine, for taking usury. See this ques- 
tion discussed and the decision cited in 
the JourNnaAL of April 1, 1892, page 289. 


Bank's Cbligation to Know Payee’s In- 
dorsement on Certificate of Deposit. 


SAN Francisco, Cal.. Feb. 2, 
Editor Bankmg Law Journal: 


DEAR Sir;—In your reply on pages 34-5 of 


1893. 


your issue of January 1, 1893, to the query re- 
garding a bank’s obligation to know the signa- 
ture of a payee on its certificate of deposit, you 
say: 

“True, the certificate recites that A. B. (the payee 
and stranger) has deposited the money; but this is the 
mere form, and not the substance. _If there was any 
possible question about it, the form of the certificate 
could be changed to read, ‘S. has deposited 
payable to A. B. or his order,’ etc. But we do not 
think a payment by a bank of’a certificate, as ordina- 
rily worded, bearing a forged indorsement of the 


payee’s signature, would ever be held chargeable to 
the bank, the payee being a stranger and not the real 





depositor.” (Italics mine.) 

This would seem to indicate that if A. B., the 
depositor and payee, happened to be a stranger 
to the issuing bank, it could disclaim responsi- 
bility in the matter of knowing his signature. 
But surely this cannot actually be so, for in 
such case it would be impossible for any bank 
subsequently taking such certificate for collec- 
tion, for instance, to know if the payee was 
known to the issuing bank, and this certainly 
should bear upon the question of whether or 
not the collecting bank’s indorsement operated 
as a guarantee of such payee’s indorsement, It 
seems to me, therefore, that in cases where the 
payee named in a certificate of deposit is a 
stranger to, and not the actual depositor with, 
the bank issuing the same, such bank not only 
‘*could,” but as a matter of vital importance, 
invariably SHOULD, word its certificate so as to 
practically accord with the form suggested by 
you, because the fact that the payee is a stran- 
ger is then unmistakably indicated, whereas 
in a certificate, ‘‘as ordinarily worded,” the 
very reverse is the case. BETA, 
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This point is well taken; and our for- 
mer reply must be modified by what is 
here said. 

The general rule (modifications and 
exceptions not noticed) is that a bank is 
chargeable with knowledge of its depos- 
itor’s signature, and if it mistakes the 
signature, and makes a payment upon 
a forgery, it is bound by its act and 
cannot recover the money. 

The bank's obligation has been held 
to apply both to the signatures of check- 
drawers, and to payees of certificates of 
deposit; in both cases the signers being 
depositors with whose signatures the 
bank is presumably familiar. 

This much being plain, the inquiry 
arises respecting the bank’s obligation to 


know the payee’s signature upon a new 


species of certificate, in common use 
among banks as an improvement upon 
the ordinary bank draft. Instead of issu- 
ing to a purchaser a draft in favor of his 
creditor at a distance, the bank will fre- 
quently issue its certificate of deposit, 
reciting that the stranger has deposited 
the amount payable to his order upon 
return properly indorsed. There is here, 
we see, no necessity for the bank to keep 
funds with a correspondent against 
which to draw exchange. Its own coun- 
ter is the place of payment, 

Is the bank bound to know the signa- 
ture of the payee of such a certificate, 
named therein as depositor—or at least 
under the same extent of obligation and 
liability as in the case of ordinary de- 
positors?’ In the former issue, in view 
of the fact that the payee was a stranger 
and not the real depositor, and that in 
effect his position was similar to that of 
the payee of the bank’s draft, whose 
signature the bank would not be bound 
to know, we thought the reason under- 
lying the rule charging the bank with 
knowledge of the signature was wanting. 
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More mature reflection convinces us that 
this view was erroneous. Whether the 
payee of a certificate of deposit of the 
form we are discussing is or is nota 
stranger to the bank of issue, and 
whether it has or has not actual knowl- 
edge of his signature, the outside world 
cannot know. The theory underlying 
the rule making a bank chargeable with 
knowledge of its depositor’s signature, 
accords to the innocent holder the right 
the 


to rely upon bank’s presumably 


superior knowledge upon this point, 
Hence, the rule would apply not only to 
cases where the real knowledge. was in 


the bank’s possession, but to cases where 
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it apparently was, as well. 

The only safe way, therefore, 
banks issuing certificates of deposit, in 
lieu of exchange, is either to issue the 
certificate to the real depositor and have 
him indorse it over, in which case the 
bank would have the payee’s signature 


for 


in its possession; or else adopt some 
form, such as suggested in our last, to 
the effect that ‘‘S. has deposited for the 
use of A. B., payable to the order of A. 
B.,” ete. 
that A. B. was a depositor whose signa- 
Our thanks 
up 


This would negative the idea 


ture the bank must know. 


to our correspondent for bringing 


this question for fuller consideration. 


Indorsements by Collecting Banks as Cuaranties of Genuineness. 


THE NATIONAL BANK OF FORNEY, ) 
ForneEY, Texas, January 26, 1893. } 
Editor Banking Law Journal: 

DEAR Six:—I note the editorial comments on 
‘*Indorsements by Collecting Banks as a Guar- 
antee of Genuineness.”” I can not conceive that 
the New York decisions were meant to relieve 
any indorser from a guarantee of the genuine- 
ness Of the preceding indorsements whether the 
indorsement showed the holder to be for value 
or for collection, but think these decisions refer 
to the face of the paper; yet in reading your 
editorial comments one is led to infer that the 
decisions refer to the back of the paper, as well 
as the face. In the decision cited from the Col- 
orado court, how was it possible for Donnell, 
Lawson & Simpson to know the indorsement to 
be genuine? The payee of the draft was 2,000 
miles away, the draft was stolen, and because 
the second indorser used the words ‘* for collec- 
tion,” then according to your idea, the Denver 
bank was not responsible to the New York bank 


nor the lawyer to the Denver bank. If your 


position is sound, then every piece of paper is 
payable to bearer, for if the collecting bank is 
not responsible as a collecting bank forthe gen- 
uineness of the indorsements prior to its indorse- 
ment, then there is no call for any one to be 
identified who has a draft; the holder can in- 
dorse for collection and have the bank to for- 
ward, and when it is paid by the bank on which 
it is drawn, the matter is ended so far as the 
sending bank is concerned, although the paying 
bank can be made to pay the second time. 

If the New York decisions cover the back of 
the draft as well as the face, as your comments 
lead me to think that you take for granted, then 
in addition to the responsibility of the paying 
bank to know the signature of the drawer, it 
must also know the signature of all indorsers, 
which is an impossibility: and an absurdity is 
reached. 

How can it be expected that the banks in 
New York shall know the signature of an indoy- 
ser in*Colorado? The Colorado bank is in a 
condition to know, but yet it can relieve itself of 
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all liability by taking the dratt for collection. 
Now I ask, does this look like common sense? It 
may be LAW so called, but the Colorado court has 
the common sense on its side and that is what 
we run a bank with, that is, when the bank is 
successful, 
Yours truly, 
G. W. VorrRs. 


We will admit that the 
f the matter 


common sense 


requires a rule which will 


make the collecting agent at a distance 
esponsible for the identity and genuine- 
iess Of the indorsement, of his principal. 


But so far as the law is concerned the 


lecisions, so far as they have gone, (ex- 


epting the Colorado case recently pub- 


lished) point the other way. An ordin- 


iry indorser, who has title, 


warrants 
the eciatnaiaiin of the instrument and 


of all 
an indorser who is agent, 


other prior indorsements. But 
has been held 
not responsible for the money collected 
mn forged paper, after he has paid it 
Mr. Daniel 
his last edition® extracts the following 


rule from the recent cases on the sub- 


over to his principal. in 


ject: 


“While it is a general principle of law that money 
paid on forged or altered instruments, may be recov- 
red back as having been paid under a mistake ot 
fact, yet where such payment is made to an agent 
holding the paper under the restrictive indorsement 
‘for collection,’ acting in good faith, and asserting no 





* Daniel, Neg. Inst. sth edition; sec. 349 a. 
; 349 


ak SS 


ws 


“y 


163 


claim to the proceeds other than that of a mere agent 
for collection, z/s tndorsement thereof 1s no warranty 
of the genuineness or validity of the paper, and it will 
not be liable thereon, it having, before discovery of 
the mistake or fraud, paid over the proceeds 1n good 
faith to its principal.” 


all 
doctrine have involved forgeries upon 


True, the cases underlying this 
the face of the paper,and it might be pos- 
sible, where the forgery was of an indorse- 
ment, that the collecting bank would be 
held bound to know its immediate prin- 
fact the 
liable 


cipal and whether he was in 


payee or indorsee, be 


the 
But this has not yet 


so as to 
out otherwise. 
held, 
in the Colorado case holding the in- 
for 


a guaranty of genuineness, 


where fact turned 


been except 
collection 
both face 
and back, equally as the indorsement of 


dorsement of an indorsee 


an indorsee for value. 
The New York cases on the subject 
by 


agent 


make no distinction, of dis- 
tance. If 


whether 


reason 


the for collection, 


near or far, has paid over the 


proceeds to its principal, its responsi- 


bility is at an end. 

Until the correct rule becomes more 
clearly settled by the authorities, the 
banking and business community will 
suffer from its uncertainty, and the only 
of 
special agreements between distant cor- 
respondents, clearly defining responsi- 


safe course of action is the making 


bility in such cases, 


CE 


4S 
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THE STATE LAWS GOVERNING BANK CURRENCY 


——$__@———__—— 


|* view of the drift of public attention towards the problem of a future bank currency,to supplement 
or possibly supersede national bank notes; the presentation of plans for such a currency suited to 
the varied needs and requirements of the people of the United States; and the agitation to repeal the 
existing 10 per cent prohibitory tax upon state circulation, it will be useful and interesting to examine 
into the existing machinery for state issues and the general conditions now surrounding them in 
the various states, as disclosed by legislative records. This knowledge is unquestionably a most 
necessary factor in any consideration of the feasibility and advisability of returning to a system 
of state bank currency, 

At common law, the right to issue circulating notes was free toall. In this country, the note- 
issuing function has generally been made the subject of constitutional regulation, It is not pro- 
posed to discuss the question whether congress has power to totally prohibit to the state, and its 
corporations and individuals, or to regulate, the note issuing function, or the authority of congress 
to impose the ten per cent. tax on state circulation, which has been the only mode of prohibition 
or regulation, yetadopted. The purpose here is simply to set forth the present currency con 
ditions now existing in the Various states, which would become important should the ten per cen- 


tax be removed. 


RHODE 


restric- 


The constitution contains no 
tions upon banking corporations. It 


provides however that bills to create 
corporations (except for certain specified 
purposes) presented to one legislature, 
must be continued until another legis- 
lature has been elected, and public no- 
tice of the pendency of the bill given. 

A general law exists for the forma- 
tion of banks (Chap. 153, Pub. Stat.) 
under which they may issue currency, 
payable only at the banking house, and 
of denominations not less than one dol- 
lar. Bank bills must be payable in gold 
or silver. The only restriction upon 
amount is that contained in a general 
clause limiting the bank’s indebtedness, 
which provides that ‘‘the total amount 
of debts which any bank shall at any 
time owe, exclusive of money actually 
deposited in said bank, shall not exceed 
sixty-five per centum of its capital stock 
actually paid into said bank.” For any 
excess, directors are personally liable. 
Stockholders are liable for debts to the 


ISLAND. 


amount of the par value of their shares, 
in addition to the money invested in the 
No preference is given to note- 
holders upon insolvency, and no dam- 
ages provided for protested notes. All 
unauthorized circulation is prohibited. 


SOUTH CAROLINA. 

The constitution permits, but does 
not require, the formation of corpora- 
tions under general laws. 

It provides as a condition for the 
granting or renewing of bank charters, 
(1) liability of stockholders for debts to 
the amount of their respective shares; 
(2) that no director or officer shall be a 
borrower; and (3) that books, papers 
and accounts shall be open to inspection, 

A general act for the incorporation of 
banks was passed in 1885 (Ch. 114, Laws 
1885; also Ch. 288, Laws 1886, sec. 16) 
but in this, the power to issue currency 
was not expressly conferred. Banks 
are also specially chartered. Among 
early general provisions for the regula- 
tion of banks remaining on the statute 


shares. 
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book is one prohibiting the issue of bank 
notes in excess of three times the amount 
of gold and silver coin and bullion in 
All 


unauthorized circulation is prohibited. 


possession or control of the bank, 


TENNESSEE. 


The constitution prohibits the forma- 
‘tion of corporations by special, and re- 
juires their formation by general laws. 
Also prohibits the giving or loaning of 
the state’s credit to any person or cor- 
poration, and ownership by the state of, 
yr in, any bank. 

No general lw now exists under which 
yanks may issue currency, and all un- 
1uthorized circulation is prohibited by 
the legislature, 


TEXAS. 
(Art. 


The constitution 
provides: 


16,° Sec. 16) 
‘*No corporate body shall 
hereafter be created, renewed or extend- 
ed with banking or discounting privi- 
leges.” 


UTAH. 


A territory. No bank currency other 


than national. 


VERMONT. 


The constitution contains no restric- 
tions upon the power of the legislature 
over banks and bank currency. By acts 
of 1878 and 1880 (See Rev. Stat. 1880, 
Title 26, Ch, 160) provision is made for 
the incorporation of banks of issue, the 
circulation to be secured by deposit of 
public stocks of the United States, of 
the District of Columbia guaranteed by 
the United States, of the New England 
states, New Jersey or Ohio. Circula- 
tion to be issued equal in amount to 
stock deposited, but not exceeding the 


paid capital. Damages for unpaid bills 
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are fixed at 12 per cent. per annum. 
Circulating notes are preferred on insol- 
vency. Shareholders are not liable for 
debts, unless signed articles make them 
liable. Unauthorized circulation is pro- 
hibited. 


VIRCINIA. 


The constitution provides that the 
credit of the state shall not be granted 
to any person or corporation; and the 
state shall not be interested in the stock 
of any corporation. There is no consti- 
tutional provision restricting the legis- 
lature in the incorporation and granting 
of powers to banks. 

Banks 
charter, 


are incorporated by special 
Whatever currency legislation 
exists, is obsolete. Circulation, except 


by empowered banks, is prohibited. 


WEST VIRCINIA, 


The constitution provides that the 
legislature may, by a general banking 
law, organize banks of issue, but stock- 
holders must be personally liable, over 
the amount of stock held, to an amount 
equaling their shares. 

A general law for the incorporation of 
banks exists, but the issue of currency is 
not included in the grant of powers. 
The issuing of notes as money without 
authority of law is prohibited. 


WISCONSIN. 


The constitution prohibits the giving 
or loaning of the credit of the state to 


any person or corporation, It prohibits 
the legislature from incorporating, by 
general or special law, any bank, except 
the question of ‘‘ bank” or ‘‘ no bank” 
be submitted to popular vote and rati- 
fied. Then the legislature shall have 
power to grant bank charters, or to pass 


a general banking law, with such re- 
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Strictions and under such regulations as 
they may deem expedient and proper 
for the security of the bill holders. Pro- 
vided that no such grant or law shall 
have effect until submitted to vote and 
ratified at a general election. 

The latest legislative enactment, duly 
ratified, providing for banks of issue, 
was made in 1852. 
circulation secured by deposit of public 
stocks; limited the issue to the value of 


It provided for a 


the securities, and awarded five per cent. 
Full details 
not 


damages on non-payment. 
of this law are not stated, as it is 


supposed that circulation would now be 


issued under it without amendment, in 


THE 


Certain peculiarities in the development and 
trade of the United States render our markets 
more exposed to panic than those of any other 
nation, and make the question of panics a pe- 
culiarly American one, 

The financial crises known as panics are com- 
monly spoken of as accidental freaks of the 
markets, due to antecedent reckless specula- 
tions, controlled in their progress by the acts of 
men and banks who have lost their senses, but 
quite easily prevented, and as easily cured 
when they happen. Thesearethe notions of mere 
surface observers. They may be in a measure 
true when applied to the markets of some of 
the older countries, whose business moves in 
long-established grooves and embraces but little 
of the risk attendant on new enterprises. In 
France and Germany, for example, the hazards 
of business are almost entirely confined to the 
accidents of political events, and such nations 
are exempt from panics due to purely commer- 
cial causes. Panics in the United States are 
due principally to causes from which European 
countries are exempt, 

We are still a nation of pioneers, Nearly 
15,000,000 of people are added to our population 
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the event of the repeal of the ten per 
cent. congressional tax. 


WYOMING. 


As a territory, there could be no local 
authorization of bank currency in Wyo- 
ming. The constitution of the new state 
of Wyoming ratified September 30, 1889, 
provides that the legislature shall create 
corporations by general laws, but im- 
poses no restrictions upon the creation 
of banks. 

The legislature at its first session, 
18g0o—-91, made no enactment respecting 


banks of issue, 


OF PANICS. 


every ten years. This new population has to sub- 
due new territory. New lands have to be cleared, 
new mines opened, new railroads built, new 
banks created, new industries established and 
new corporations founded These new ven- 
tures are necessarily in a measure experimental. 
Some of them fail utterly, while others succeed 
magnificently, They require large outlays of 
capital in advance of obtainable results. In 
many cases these outlays are met by borrowing, 
the loans being secured by liens upon the un- 
certain undertakings, and therefore lacking the 
stability of value that attaches to well-developed 
investments. We have thus a ceaseless stream 
of new issues of stocks, mortgages, and com- 
mercial paper, comprising a large amount of 
outstanding obligations, liable, from the uncer- 
tainty of their bases, to wide fluctuation in 
value. Then we have alsoa large amount of 
obligations issued against enterprises which, 
though not properly new, are still in an uncon- 
solidated and experimental stage, and the value 
of which is therefore subject to wide fluctua- 
tions. Issues of this character naturally appeal 
to the adventurous instincts of our people and 
cause activity in speculation.—Henry Clews. 
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UNCLEAN MONEY. 

Not long ago the ‘*‘ Times” called attention to 
Congressman Outhwaite’s measure providing 
for the replacing of mutilated and soiled paper 
by anewissue. His ground was that on many 
specimens of dirty bills that had been examined 
were thousands of microbes of various —and 
many of them dangerous—diseases, Now a 
Washington dispatch sets forth that two Cuban 
gentlemen found on two well-worn notes from 

e Bank of Spain over 19,000 microbes. Cul- 

vations of these germs were injected into 

nea pigs and rats, the animals dying within 
nty-four hours of the time when the poison 
red their blood. American money does not 

w the same degree of fertility. A dollar bill 
i378 had only three inactive organisms. A 
of 1886 showed two kinds, and on one of 
there was but one. Dr. Graham, of the 
Sterling Medical College of Ohio, who is con- 
ling experiments on behalf of Mr. Outh- 
iite,put a new dollar bill in his pocket and car- 
ed ita month. Two specimens were found.* 
in a new bill mailed to him from New Orleans 
ree developed germs were discovered, It 
vould appear from the New Orleans and Cuban 
experiments that warm climates furnish the 
greater number and variety of bacteria. The 

ld of bacteriological investigation is very 
broad, No branch of it will interest the people 
more than that which relates to the dangers 
that lurk about the paper money that we carry 
n our pockets.—Kansas City Times, Feb. 2. 


* * * 
ASA P. POTTER FOUND GUILTY. 


The jury in the case of Asa P. Potter, ex- 
president of the bankrupt Maverick Bank, who 
s charged with the false certification of checks, 
rendered a verdict of guilty on February gth, 

The verdict finds Mr. Potter guilty on fifteen 
ounts, which cover practically five charges of 

ver-certification. The case will now gotothe 
supreme court. The minimum sentence for the 
crime alleged is a fine; the maximum, twenty- 
five years’ imprisonment. 

The counsel for Mr. Potter were given until 
March 18 to file exceptions, and the government 
will have until April 1 to file corrections of the 
exceptions. 


* * * 


STATE BANK ISSUES. 


Secretary Foster has transmitted to the senate 
the report of Assistant Register Henry H. Smith, 


* This is rather hard on Dr, Graham.—Ed. 


in compliance with the resolution of the senate 
of July 26 last. in respect to state bank issues. 

The report states that nosystematic history or 
comprehensive statement exists of the opera- 
tions of American banks for the long period 
since 1830 embraced in the senate resolution. 
By resolution of the house of representatives 
of July 10, 1832, the secretary of the treasury 
was directed to lay before the house at the next 
and at each successive session of congress copies 
of statements or returns showing the condition 
of the different state banks. That resolution 
was adopted in consequence of the veto by 
President Jackson, in 1532, of the bill to renew 
the charter of the United States Bank, which 
veto was followed by such widespread commer- 
cial embarrassment that it was deemed neces- 
sary to ascertain the condition of the state 
banks. 

Ihe secretary quotes from the reports made 
by Secretaries McLane, Woodbury, Walker, 
Corwin, Guthrie, Cobb, Chase and others, and 
recommends an appropriation of $5,000 to be 
expended in collecting the missing information. 


THE FIRST NATIONAL OF LITTLE ROCK 
GOES UNDER. 


During the month of January, the First Na- 
tional Bank of Little Rock passed through a 


crisis. New officers, however, took the helm 
—Col. Logan H. Roots, its former president, be- 
coming president, and Dr. C. M. Taylor, vice- 
president—and it was thought the institution 
would continue on a solvent basis. Investiga- 
tion,however,showed that fraudulent paper had 
been issued by the former officers to a large 
amount and that suspension was inevitable. 
The bank, therefore, closed its doors on Febru- 
ary Ist. The following interview with Colonel 
Roots is reported, in which he says: 

‘* When I took charge of the bank the state- 
ment showed that President Allis and his frienc's 
had personally taken more than $450,000 of the 
bank’s money, for which there was but very 
little security, Since then paper has been pre- 
sented bearing the indorsement of the bank’s 
name, by either President Allis or Cashier Den 
ny, that was not on the books of the institution, 

More than $130,000 of such paper has already 
appeared, and rumors have been received of 
more than double that amount. There is no 
way of ascertaining the exact amount of such 
fraudulent paper that is out for which the bank 
has never received one cent’s benefit. Under 
the circumstances, we thought it best to close 
the institution and place its affairs in the hands 
of the government. 

The form of most unrecorded paper is simply 
ordinary promissory notes, most of which we 
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have seen being signed by either * City Electric 
Street Railw ay Company,’ ‘Press Printing 
Company,’ ‘The McCarthy-Joyce Company,’ 
or other persons closely connected with Mr. 
Allis, all indorsed by the bank's name by Allis 
and Denny. 

Whether depositors will be paid in full or not 
depends on many things. The stockholders are 
liable to an assessment in the aggregate amount- 
ing to $500,000, Whether all can or will pay 
no one can § say. The bank has assets, of course, 
that are of value, but as to the unknown and 
unrecorded liabilities no mortal can tell, The 
capital stock of the bank was $5 surplus, 
$00,000,” 


00,000; 


BANKS IN TEXAS 

The constitution provides that no corporate 
body shall hereafter be created, renewed or ex- 
tended with banking or discounting privileges. 
—Article 16, section 1, This provision has been 
in every constitution, except that of 1869, since 
the organization of the state government. It is 
reported that the people are now in favor of an 
amendment to the constitution permitting the 
incorporation of state banks under proper re- 
strictions and control for the protection of the 
depositors and the people. It is said that if 
congress should abolish the national banking 
system, with the constitutional prohibition re- 
ferred to unchanged, the legislature could not 
give to the people of Texas any banking system 
to supply the necessities of business and com- 
merce. The legislature, it is thought, will 
therefore submit a constitutional amendment 
upon the subject, for popular vote.—Houston 
Daily Post, Jan, roth, 


* * * 


THE BANK OF ENGLAND DISCOUNT 


The Bank of Eng] and has reduced its rate of 
discount from 3 to 2% per cent. This is the first 
change since October 20, when the rate was ad- 
vanced to 3 per cent. At that time the bank 
held $126,101,710 in specie, the reserve amount- 
ing to $77,8 3,270, standing in the proportion 
of 40.67 percent. The bank now holds §128,- 
917,390 in specie, with a reserve of $86,815,535 
and the proportion of the reserve 
47.19 per cent. 


stands at 


* * * 
BANKING IN BUFFAL 


The annual meeting of the bankers’ associa- 
tion of Buffalo was held on the afternoon of 


LAW JOURNAL. 


and officers were elected for t! 
The new officers are as follows: 


January 11th, 
current year. 


President—Pascal P. Pratt. 

Vice President—F. L. Wanforth. 

Secretary—W. C. Cornwell. 

Treasurer—E. R. Spaulding. 

Clearing House Committee 
Chairman; George Sandrock, M. F. 
Hammond, N. Rochester. 

Loan Committee—Pascal P. Pratt, James R. Smit 
V. H. Walker, Arthur D, Bissell, Charles A. Sweet. 
Arbitration Committee—John N. Scatcherd, W 

Meadows, John L. Williams. 


+ 


-S. M. Cl 


lement, J 


Warren, C. 


A very gratifying report was presented byt 
clearing house committee. It showed that f 
banks had come into the clearing house duri 
the past year, making twenty in all, which i 
cludes all the banks of discount and deposit 
the city. The report also showed that t 
clearings for the year 1892 were $416,039, 387.52 
and the balances $36,397,914.96, a marked 
crease over the volume of business for the pr 
vious year; also that the daily settlements ar 
on a strictly gold basis, U. S. treasury certi 
cates being issued for use here. 

The condition of the banking business 

suffalo was referred to as “a matter of prid 
to the banks and to the whole city” 


* * x 


OF NA- 
MASSA 


PROPOSED 
TIONAL IN 
CHUSETTS. 


RE-ORGANIZATION 
TO STATE BANKS IN 


The State Savings Bank Commissioners hay 
presented to the Massachusetts legislature their 
report, in accordance with a resolve of the last 
legislature that they report a bill to permit na 
tional banks to reorganize as state banks. Th: 
dill itself is very short and simple, It provides 
that after the dissolution of any national bank 
in the state according to the prescribed form 
then a majority of the directors, upon the writ- 
ten authority of the owners of two-thirds of th: 
stock of the national bank, may become incor- 
porated under the state law for the incorpora- 
tion of state banks. Upon filing with the 
savings bank commissioners a statement that 
they have been incorporated under the state 
law as a state bank, they are empowered to go 
on in business. The bill does not provide for 
the issue of circulating notes, for it is said that 
as long as the general government taxes such 
notes no bank will issue them, and there is no 
need of making provision for such issue until it 
is likely that it will be made, 
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